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ALVIN O. WEST 
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Civil Action No. 104-61 
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CLAUDE L. DAWSON, et al. 
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Motion of defts for summary judgment and motion of pltf for 
summary judgment as to liability, both argued and taken under 
advisement. (Rep. E. Romig) McGuire, J. 
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Order awarding deft summary judgment v pltf; and denying 
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McGuire. J. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ALVIN O. WEST, 

3712 North 18th Street, 

Arlington 7, Virginia, 

Plaintiff, 
v. * Civil Action No 

CLAUDE L. DAWSON, 

4801 Connecticut Ave., N-W.., 

Washington, D.C. 


WILLIAM B. ADAMS, 
9400 Rockville Pike, 
Bethesda, Maryland, 


JEANNETTE G. ADAMS, 
9400 Rockville Pike, 
Bethesda, Maryland, 


WILDRIDGE A. CLARK, 
R.F.D. #3, 
Gaithersburg, Maryland, 


CARL R. JEFFERSON, 
Shady Grove Road, R.F.D., 
Gaithersburg, Maryland, 
Defendants. 
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COMPLAINT FOR LIBEL 
First Count 

1. The amount involved in this action exceeds $3,000, exclusive 
of interest and costs, and this Court has jurisdiction under Section 11- 
306, District of Columbia Code, 1951. 

2. Plaintiff Alvin O. West is an attorney at law, a member of the 
Bar of this Court, of the State of Tennessee, of the Supreme Court of 
the United States, and of various other Federal courts and administra- 


tive agencies; he has been actively engaged in the practice of law in the 


District of Columbia for more than eleven years, and his office is located 
at 1411 K Street, N.W., Suite 300, Washington 5, D.C. 

3. Defendant Claude L. Dawson is an attorney at law with offices 
at 1049 Shoreham Building, Washington 5, D.C.; defendant William B. 
Adams is the pastor and one of the trustees of the Temple ‘Hill Baptist 
Church which is located at 9400 Rockville Pike, Bethesda, Maryland; 
and defendants Jeannette G. Adams, Wildridge A. Clark, and Carl R. 
Jefferson are also trustees of said Temple Hill Baptist Church. 

4. Because plaintiff in the course of his professional work as an 
attorney at law was representing the District of Columbia ‘Baptist Con- 
vention and some of its officers in matters relating to an alleged claim 
for money being asserted on behalf of said Temple Hill Baptist Church 
against said District of Columbia Baptist Convention, and because plain- 
tiff was advising said District of Columbia Baptist Convention and its 
officers not to pay the claim of said Church, defendants William B. 
Adams and Wildridge A. Clark entered into a malicious conspiracy to 
defame plaintiff and to destroy his personal and professional reputation, 
and to this end said defendants enlisted the cooperation, aid and support 
of defendants Jeannette G. Adams and Carl R. Jefferson and employed 
defendant Claude L. Dawson, who willingly and knowingly accepted such 
employment and as to all matters hereinafter set forth acted as the 
agent of all the other defendants and under the direct supervision and 
control of defendants William B. Adams and Wildridge A. Clark. 


Relevant Dec: 
Complaint for Libel, F 


Answer of Claude L. Tmwron 


. Filed February 24, 190t 
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to Motion of the Defecdants . h F : 
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COMPLAINT FOR LIBEL 
First Count 

1. The amount involved in this action exceeds $3,000, exclusive 
of interest and costs, and this Court has jurisdiction under Section 11- 
306, District of Columbia Code, 1951. | 
2. Plaintiff Alvin O. West is an attorney at law, a member of the 

Bar of this Court, of the State of Tennessee, of the Supreme Court of 
the United States, and of various other Federal courts and administra- 


tive agencies; he has been actively engaged in the practice of law in the 


District of Columbia for more than eleven years; and his office is located 
at 1411 K Street, N.W., Suite 300, Washington 5, D.C. 

3. Defendant Claude L. Dawson is an attorney at law with offices 
at 1049 Shoreham Building, Washington 5, D.C.; defendant William B. 
Adams is the pastor and one of the trustees of the Temple Hill Baptist 
Church which is located at 9400 Rockville Pike, Bethesda} Maryland; 
and defendants Jeannette G. Adams, Wildridge A. Clark, and Carl R. 
Jefferson are also trustees of said Temple Hill Baptist Church. 

4. Because plaintiff in the course of his professional work as an 
attorney at law was representing the District of Columbia Baptist Con- 
vention and some of its officers in matters relating to an alleged claim 
for money being asserted on behalf of said Temple Hill Baptist Church 
against said District of Columbia Baptist Convention, and!because plain- 
tiff was advising said District of Columbia Baptist Convention and its 
officers not to pay the claim of said Church, defendants William B. 
Adams and Wildridge A. Clark entered into a malicious conspiracy to 
defame plaintiff and to destroy his personal and professianal reputation, 
and to this end said defendants enlisted the cooperation, aid and support 
of defendants Jeannette G. Adams and Carl R. Jefferson and employed 
defendant Claude L. Dawson, who willingly and knowingly accepted such 
employment and as to all matters hereinafter set forth acted as the 
agent of all the other defendants and under the direct supervision and 
control of defendants William B. Adams and Wildridge A. Clark. 
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5. In furtherance of the purposes of said conspiracy and as the 
agent of the other defendants, defendant Claude L. Dawson did on or 


about January 20, 1960 file in the office of the Clerk of this Court in 
Trustees of the Temple Hill Baptist Church v. Frank K. Brasington, et al., 


Civil Action No. 3833-59, in which action plaintiff Alvin O. West was 
counsel for the defendants, a document entitled "Points and Authorities 
in Support of Motion to Set Aside Default Entered by the Clerk, and to 
Dismiss the Alleged Counterclaim Filed on Behalf of the Defendants," 
which document contains the following language: 

There has been no threat of litigation against the 

District of Columbia Baptist Convention. No letter was 

ever written by the representatives of the plaintiff to the 

effect that if payment was not made suit would be filed. 

Counsel for the defendants repeatedly, without justification, 

refers to the threat of litigation. This is but an example 

of the half truths which counsel for the defendants has from 

time to time told the Court when appearing before the Court 

in this and other cases involving the vicious libel for which 

he, himself, was primarily responsible. 

6. The charge that plaintiff in appearing before the Court in said 
action and other cases has told the Court half truths is false, and the 
defendants acted willfully and maliciously and to plaintiff's damage in 
publishing said charge. 

Second Count 

7. Plaintiff incorporates herein by reference all the allegations 
of Paragraphs 1 through 4 above and alleges that in furtherance of said 
conspiracy and as the agent of the other defendants, defendant Claude L. 
Dawson did on or about January 20, 1960 file in the office of the Clerk 
of this Court in William B. Adams v. John M. Firmin, et al., Civil Action 
No. 1025-59, in which action plaintiff was and is attorney for the de- 
fendants, a docurment entitled ‘Points and Authorities in Opposition to 
the Motion of the Defendants for an Order Enforcing Full Compliance 
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with the Order of this Court for the Production of Minutes of the Temple 
Hill Baptist Church," which document contains the following language re- 
ferring to an affidavit by plaintiff filed in said action: | 


***The statements contained in the affidavit of | 
Alvin O. West to the effect that he had been informed) 
and believes that the minutes of September 1, 1958 were 
typed and signed by Shirley K. Kreimeyer he would know 
could not be true, all that Mr. West had to do was to contact 
Shirley K. Kreimeyer.*** 


8. The charge that plaintiff included in an affidavit executed by 


| 
him a statement he would know could not be true is false, and the de- 


fendants acted willfully and maliciously and to plaintiff's damage in 
| 


publishing said charge. 
Third Count 


9. Plaintiff incorporates herein by reference all the allegations 
of Paragraphs 1 through 4 and Paragraph 7 above and alleges that in 
furtherance of said conspiracy and as the agent of the other defendants, 
defendant Claude L. Dawson did on or about January 20, 1960 file in 
the office of the Clerk of this Court in William B. Adams v. John M. 
Firmin et al., Civil Action No. 1025-59, a document entitled "Affidavit 
in Opposition to Motion of the Defendants," the same being lan affidavit 


of William B. Adams, plaintiff in said action and a defendant herein, 


which document contains the following language: | 


***A ffiant has noted that the said Alvin O. West, under 
oath, has stated that he is informed, and believes, that 
Shirley K. Kreimeyer who was church clerk typed and 
signed the minutes of September 1, 1958. Affiant says that 
the said Alvin O. West could have never been so informed 
because the notes which Shirley K. Kreimeyer took were 
never typed and signed by her. The statement to the effect 
that Shirley K. Kreimeyer typed and signed the original 
minutes of the meeting of the said church held on September 
1, 1958 is false, and was known to be false by the said Alvin 
O. West at the time that he made this statement under oath 
on January 8, 1960. | 


10. The charge that plaintiff knowingly made a false statement 
under oath in his affidavit is false, and the defendants acted willfully 
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and maliciously and to plaintiff's damage in publishing said charge. 
Wherefore, plaintiff demands judgment as follows: 
1. Under the First Count, judgment against the defendants and 
each of them in the sum of Seventy-five Thousand Dollars and costs. 
2. Under the Second Count, judgment against the defendants and 
each of them in the sum of Seventy-five Thousand Dollars and costs. 
3. Under the Third Count, judgment against the defendants and 
each of them in the sum of Seventy-five Thousand Dollars and costs. 


/s/ Joseph L. Nellis 
Attorney for Plaintiff 
Plaintiff demands a trial by jury of all issues relating to the 
amount of damages. 
/s/ Joseyh L. Nellis 


[Filed Jamary 31, 1961] 


ANSWER OF CLAUDE L. DAWSON TO COMPLAINT 
FIRST DEFENSE 
The complaint fails to state a cause of action upon which relief 


can be granted. 


SECOND DEFENSE 
All of the matters and things complained of as libeling the plain- 
tiff relate to points and authorities, pleadings and affidavits, etc. filed 
in Civil Actions pending or which were pending in this Court, all of 
which are absolutely privileged. 
THIRD DEFENSE 
Answering the allegations of the complaint: 
1. Denied. 
2. Defendant Dawson admits that Alvin O. West is an attorney at 
law entitled to practice in the District of Columbia; the remaining al- 
legations can neither be admitted nor denied for lack of knowledge. 


3. Admitted. 


| 
4. Defendant Dawson admits that he was retained as an attorney 


by the parties named in said paragraph 4 but he specifically denies that 
he entered into a malicious conspiracy to defame the plaintiff or to 
destroy his personal and professional reputation, and defendant Dawson 
further alleges that his only participation was as an attorney to prose- 
cute certain actions on behalf of the said parties mentioned in the com- 
plaint or in their capacities as trustees of the Temple Hill Baptist 
Church. | 

5. Defendant Dawson admits that the language set out in said 
paragraph from the points and authorities in support to set aside default 
entered is correctly quoted. Except as herein admitted, the defendant 
denies each and every allegation of the paragraph. 

6. Defendant Dawson denies the allegations of paragraph 6. 

7. Defendant Dawson admits the language set out from the points 
and authorities contained in paragraph 7 is correctly quoted, but denies 
each and every allegation of paragraph 7 except as herein admitted. 

8. Defendant Dawson denies the allegations of paragraph 8. 

9. Defendant Dawson admits that an affidavit was executed by 
William B. Adams, as alleged in said paragraph 9, and said affidavit 
was filed in the Civil Action as alleged in said paragraph. This defendant 
acted as attorney for the plaintiff in said Civil Action. He emphatically 
denies any conspiracy or any act in furthering the alleged conspiracy. 

10. Defendant Dawson denies each and every allegation contained 


in paragraph 10. 
Answering further, this defendant avers that all allegations made 
by him in the course of litigation in which he appeared as counsel, and 
which allegations complained of, were made on the basis of information 
furnished him by his clients and were made in the course of his repre- 
sentations of them as an attorney; were made without malice or intent to 
defame or injure the plaintiff and were absolutely privileged. 
WHEREFORE, defendant Claude L. Dawson prays: | 
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1. That the complaint against him be in all things dismissed with 
costs. 
2. For such other and further relief as to the Court may seem just 
and proper. 
COLLINS AND FINNEY 
by: _/s/ Dennis Collins 
/s/ John Paul Sullivan 


Attorneys for Defendant 
Claude L. Dawson. 


[CERTIFICATE OF SERVICE] 


EXCERPTS FROM THE DEPOSITION OF PLAINTIFF 
ALVIN O. WEST 


BY MR. COLLINS: Washington, D 
*. * * * Friday, pong 27, 1961 


Q. ***I would like to know just on what basis, for instance, 
you make a claim against Mr. Dawson because of an affidavit, allega- 
tions in an affidavit of a Mr. Adams. A. Well, he was the one who 
published the affidavit, by filing it in the court. He placed it in the 
court records. I would anticipate, too, that it is entirely possible that 
he helped draft it. This is something I haven't had occasion to go into, 
but I may very well want to inquire into on discovery proceedings of 
my own. 

Q. Are you alleging now as a fact that he prepared the affidavit ? 
A. No. 

Q. In other words, your basis now for your claim against Mr. 
Dawson with regard to this affidavit, taking one example, that is con- 
tained in the third count of the complaint, is that the fact that he filed it 
in court is something that makes it actionable, so far as you are con- 
cerned? A. Absolutely. 

10 Q. So far, sir, as I have been able to elicit from you, all these 
things that you are claiming against Mr. Dawson are things which oc- 
curred either in pleadings or in the taking of depositions. 


A. That is right. 

Q. Now, sir, you allege a conspiracy. A. Yes. 

Q. Who do you claim are encompassed in this éGaapibaey? A. The 
defendants named, at least. 

Q. All of the defendants named. Now, sir, will you tell us with 
particularity what the conspiracy of Mr. Dawson, what his part in the 
conspiracy consisted of? A. He was to be the mouthpiece. 

Q. Well, you mean he was to be the attorney, as we Say in the 


movies, or in the -- 
A. The spokesman. He handled the legal end of the necessary steps, 


legal steps that were required. 
MR. NELLIS: Will you excuse me a minute. (Conferring with 
witness off the record) 
* * * * 
11 Q. In other words, what improper acts do you claim Mr. Dawson 
did towards this conspiracy? A. What is alleged in the complaint, 
Mr. Collins. | 
* * * * 
Q. What are the acts of conspiracy of which you are icomplaining 
towards Mr. Dawson? A. Well, I don't quite understand that question. 
Mr. Dawson is involved in the overt acts. Now, the extent to which 
12 he has actually conspired, and what went on in the conspiracy is 
something that will necessarily have to be developed at a later time. 
Q. You mean -- A. Just a moment. | 
I mean, of course, I am not privy to his consultations with the 
people with whom he has been associated in this matter. You can appre- 
ciate that very readily. But there has been no question but that he has 
committed the overt acts in connection with all three of the counts in 
the complaint. 
Q. Sir, you are an attorney. Now, let's confine ourselves to facts. 
I am asking you questions. You have filed a complaint in which I inter- 


pret that you are alleging something against Mr. Dawson. I want to know 
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what improper acts and what conspiratorial acts you are claiming 
against nim. We are entitled to know it. A. Well, Iam resting on 
the complaint. 

* * 

BY MR. COLLINS: 

Q. All right; read, will you, sir, for me, the specific language 
in the complaint which alleges improper conduct on the part of Mr. 
Dawson. A. I don’t propose to get into an interpretation of the com- 
plaint with you, Mr. Collins. If the complaint requires interpretation, 
Iam going to leave that to the court. I have made my allegations in 
the complaint. If you find them insufficient, then you can pursue a 
remedy of that kind. I don’t understand your question, beyond what I 
have already answered it. 

* * * * * 

Q. * * * Now, then, what was the first thing he did towards 
the conspiracy? A. That would be hard for meto say -- Justa 
moment. Let the record show he was about to interrupt me again. 

MR. DAWSON: It’s awful, awful. 

THE WITNESS: That wouldn't be possible for me to say without 
some further discovery on my own part. He accepted the employment 
and did the bidding and cooperated with those who had initially conspired, 
and it seems to me certainly joined in with them and became a party with 
them in everything that was said and done. 

* * * * * 

Q. Will you tell us some of the things he did that went beyond the 
bounds of proper conduct for an attorney? A. Filing the three papers 
that are the subjects of counts 1, 2, and 3 in this complaint. 

Q. In other words, filing the affidavit which was executed by Mr. 
Adams; that was one thing, filing that -- A. That is right. 


Q. -- in and of itself was a libelous action, or part of a conspiracy? 


A. It was a libelous act, regardless of any conspiracy. He is responsible 


for that, whether there was any conspiracy or not. 
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Q. Now, sir, -- A. You are forgetting, too, these other matters, 

some that he wrote himself and filed. 
* * * * * 

Q. You know now a8 a fact, don't you, that Miss Kreimeyer never 
actually signed those minutes? A. That is quite probably|true. She 
wrote them out in longhand, in her own hand. 

Q. That is right. So that the statement in that affidavit that she 
had not signed them was correct, the statement of Mr. Adams, as far 
as you know now. A. Notthe entire statement that he makes, it’s not 
correct. In the first place, what I said in my affidavit -- and you see, 
in his affidavit he very carefully -- Well, strike ''carefully.’’ He does 
not restate my affidavit accurately. In my affidavit I stated, as I 
recall -- and Since you have your file there, you can doublecheck my 
recollection -- that Iam informed and believe that Mrs. Shirley K. 


Kreimeyer typed these minutes and signed them, or whatever they -- 


| 
At any rate, it was a statement made by me on informationiand belief, 


which you as an attorney can appreciate is a statement that) was not 
being made on my own personal knowledge, but on information 
supplied to me. Now, when William B. Adams comes along and says 
that that statement is false, and that I knew it to be false at/the time 
I made it, he is saying that I have deliberately lied from the outset, 
that I was never so informed, as I read his affidavit; and it jis that of 
which I complain. 
Q. First of all, that is a statement of Mr. Adams; is it not? 
A. That is right. 
Q. And Mr. Dawson didn't make that statement under Oath; did 
he? A. Oh, he did when he filed it in court. You see, he prepared, 
he is assembling the pleadings; he is the man, as I view it, |that passes 
on the papers that are to be filed in court. He has the ultimate respon- 
sibility for what goes into the court file in any case in which he is the 
attorney. And he had read my affidavit. He must have read it, if he 
was properly performing his functions as an attorney. And) he would 


know that this was not true. 


x * 


12 
Q. I would ask you, sir, then, that it is your position that because 
an attorney files a paper in court which subsequently proves to be in 
some manner incorrect or false, makes him responsible? Is that your 
theory? A. That is a hypothetical question. No, it isn't, because as 


I view it, that is a hypothetical question, as far as this case is concerned; 


it is not based on the facts in this case. Mr. Dawson had read my affi- 
davit, he must have, as I say, and he would know on the basis of that 
that this statement in the Adams affidavit was false; and he must have 
filed it, knowing it was false, and done it deliberately. 


= * * * * 


You see, at the same time -- and I think this proves the animus 
that was moving Mr. Dawson at the time. He made comparable state- 
ments in the points and authorities in opposition which he himself 


drafted. That is count 2 of my complaint. 
= x * * * 


Q. You mean that the fact that these minutes had not been signed 
by Miss Kreimeyer, that that wouldn't be relevant ? 
= « 


x cd * * 


A. Now, wait a minute. The question is whether he has to make 
me out to be a liar in order to support his case. I don't think that was 
a necessary part of his case. 

Q. My question is, if these statements had in fact been true, 
would they have been proper and relevant to have gone into that, if 
they had beentrue? A. Well, I believe I have answered that. When 
you say “these statements,” you mean the statement that I was swearing 

falsely under oath? 

Q. That is one part of it. 

* * * * * 

A. All right. Well, I don’t think that was a necessary part of his 
case. I don't think that that was required of him as an advocate. I 
think he could have made his point in opposition to the motion without 
going into that at all. 

Q. You have claimed here some $225,000 in damages. Will you tell 
us, sir, precisely what the basis of this claim is? A. These are punitive 
damages, Mr. Collins. lam not alleging any special damages in the 


complaint. 


| 
i | 
Q. In other words, you are claiming, then, no special damages; 
all you are claiming is, because of the allegedly malicious action of 
Mr. Dawson, you are only claiming punitive damages? A. That is 
right. As matters stand now, I do not know of any basis that! I would 
have to claim special damages. Whether a Situation would arise later, 


only time could tell. 


* 


| Filed February 24, 1961] 
MOTION FOR SUMMARY JUDGMENT | 


Comes now the defendant, Claude L. Dawson, and moves for 


Summary Judgment and as grounds therefor states: 
1. The pleadings and deposition filed herein as well as the said 
defendant's affidavit show that there is no genuine issue as to any 

material fact and that the said defendant is entitled to a judgment as 

a matter of law, aS more fully set out in the accompanying Points and 

Authorities. 
COLLINS AND FINNEY 

by: /s/ Dennis Collins ! 

/s/ John Paul Sullivan 


1038 Shoreham Building 
Washington 5, Di C. 


Attorneys for Defendant 
Claude L. Dawson 
[ Certificate of Service] 


| Filed February 24, 1961] 


AFFIDAVIT OF DEFENDANT, CLAUDE L. DAWSON, 
IN SUPPORT OF HIS MOTION FOR SUMMARY JUDGMENT 


DISTRICT OF COLUMBIL, ss: 
CLAUDE L. DAWSON, being first duly sworn on oath, deposes and 
says: That he is one of the defendants in the above-entitled Civil Action, 


and that he makes this affidavit in support of the motion filed on his 
| 


14 
behalf for a summary judgment. 

Affiant says that he is an attorney at law with offices in the Shore- 
ham Building, located at 15th & H Streets, N.W., Washington 5, D.C. 
Affiant says that he was admitted to practice law in the State of North 
Dakota on June 22, 1914, and was also admitted in what was known then 
as the Supreme Court of the District of Columbia on October 18, 1934. 
That affiant is also a member of the Bar of the Supreme Court of the 
United States, having been admitted on November 5, 1934. Affiant is 
also admitted to the United States Circuit of Appeals for the Ist, 3rd, 
4th, 6th, 8th, 9th and 10th Circuits, and to the United States Court of 
Claims on October 11, 1937, and the United States Court of Military 
Appeals on November 10, 1954. That he has engaged in the practice 
of law since August 1914 except for the period that he served in the 
Armed Forces of the United States during World War I, That for ten 
years he was an attorney in governmental service in the United States 
Veterans Administration, and from September 1933 to April 1936 was 
an attorney in the Department of Justice at Washington, D.C. 

Affiant states that all actions taken by him which are the subject 
of the instant Complaint were solely in his capacity as an attorney re- 
tained by the other defendants to protect their interests or the interest 
of the Temple Hill Baptist Church for which they were trustees, that all 
acts complained by the plaintiff were done in the course of litigation 
then pending. Affiant emphatically denies that he entered into any con- 
spiracy to defame the plaintiff or to injure his personal or professional 
reputation, either at the time of first employment or at any time sub- 
sequent thereto. Affiant further says that any action he took in such 
employment was not in any way activated by malice toward this plaintiff. 

/s/ Claude L. Dawson 


[ Jurat dated February 23, 1961] 


| Filed March 9, 1961] 


PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 
AS TO LIABILITY 


Comes now the plaintiff, Alvin O. West, by his attorney, Joseph 


L. Nellis, and moves the Court for summary judgment as to liability 


against defendant Claude L. Dawson, on the ground that the sole issue 
as to liability is the validity of said defendant's plea of privilege, which 


in turn depends upon the determination of the relevance of the libelous 
matter to the litigation in which it was used, and said deter mination is 
a question of law for the Court. | 

This motion is based on the files in the actions in which the libel- 
ous matter was used, these being William B. Adams v. John M. Firmin, 
et al., Civil Action No. 1025-59 in this Court, and Trustees of the Temple 
Hill Baptist Church v. Frank K. Brasington, et al., Civil Action No. 
3333-59 in this Court, of which files this Court can take judicial notice. 
In addition, at the hearing plaintiff will ask that any needed portions of 
said files be received in evidence, with leave to plaintiff to substitute 
copies for the file in this case of any documents so received. 


/s/ Joseph L. Nellis 
1411 K Street, N.W., Suite 300 
Washington 5, D.C. 
Attorney for plaintiff 
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IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


TRUSTEES OF THE TEMPLE HILL ) 
BAPTIST CHURCH, a corporation, ) 
ave. ) 
Plaintiff, ) Civil Action No. 3333-59 
v. ) 
FRANK K. BRASINGTON, ET AL., 
) 


Defendants. 


ANSWER AND COUNTERCLAIM 
FOR DECLARATORY J UDGMENT 


= * * 
COUNTERCLAIM 

Come now the defendants Herbert L. Brooks, Clifford R. Carter, 
Mrs. L. S. Casazza, Elizabeth Clark, Clinton Hemmings, James A. 
Langley, S. Lewis Morgan, Jr., William L. Rice, and Alvin O. West, 
and as a counterclaim against plaintiffs, the Trustees of the Temple 
Hill Baptist Church, allege as follows: 

1. Said defendants Brooks, Carter, Casazza, Clark, Hemmings, 
Langley, Morgan, and Rice were at all times material to this counter- 
claim members of the Executive Committee of the District of Columbia 
Baptist Convention, and all of them except defendants Clark and Carter 
are members of said Committee at the present time; defendant Alvin 
O. West is a member of the Bar of this Court engaged in the practice of 
law in Washington, D. C., and he is the attorney for the District of Col- 
umbia Baptist Convention. 

2. Temple Hill Baptist Church, of which plaintiffs claim to be 
trustees, has for about six years beena member of the District of 
Columbia Baptist Convention, and during this entire period through 
February 1959 said church was receiving financial assistance from 


said Convention on the basis of requests therefor made annually by 


said Church, said assistance being given gratuitiously by said Conven- 


tion. 
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3. Under date of March 6, 1959 Claude L. Dawson, attorney for 
plaintiffs herein, wrote a letter to the District of Columbia Baptist 
Convention asserting a money claim in the amount of approximately 
$7,500 against said Convention, in substance demanding prompt pay- 
ment of said claim to said church and threatening litigation if said 
payment were not made. 

4. Under date of March 9, 1959 defendant Alvin O. West, as 


attorney for said Convention, replied to Dawson's said letter) of March 


6, 1959 in substance by stating that there was no contractual obligation 


on the part of said Convention to make any payments to said church and 
requesting a statement as to the basis for the claim of $7, 50D. 

5. The Executive Committee of said Convention met on March 
12, 1959 and adopted a resolution in substantially the same form as 
set forth in Paragraph 8 of the complaint herein, which is substantially 
the same form in which it was drafted by defendant West, the defendants 
Brooks, Carter, Casazza, Hemmings, Langley, Morgan, and|Rice being 
among those members of the Executive Committee who were present and 
voting affirmatively for the adoption of said resolution, and at the time 
of said vote no reply had been received to defendant West's ion letter 
of March 9, 1959 although there had been ample time for a reply thereto 
to have been made. 

6. Under date of March 24, 1959, ina letter from ould L. Daw- 
son as attorney for Temple Hill Baptist Church to defendant Alvin O. 
West, plaintiffs for the first time advanced the theory that a letter 
written by the Executive Secretary of the District of Columbia Baptist 
Convention to Mr. Daniel Bell, President of the American Security and 
Trust Company, Washington, D. C., created a legal obligation on said 
Convention to pay to said church the sum previously demanded, said 
letter to Mr. Bell being the letter of October 22, 1954 referred to in 
Paragraph 6 of the complaint herein, and being in words and figures 


as follows, to wit: 


October 22, 1954 


Mr. Danie) Bell, President 

American Security & Trust Company 
15th Street & Pennsylvania Avenue, N.W. 
Washington, D. C. 


Dear Mr. Bell: 

Reverend William B. Adams, Pastor of the Temple Hill Baptist 
Church on Wisconsin Avenue, was in my office this morning and stated 
that you had requested a letter from this Convention in connection with 
a loan application of the Temple Hill Church relative to our position in 
regard to the church. 

We have placed in our budget for the next fiscal year beginning 
November 1, 1954, an appropriation of $3420.00 for the church. It has 
been, and is the policy of this Convention to reduce these amounts by 
10% a year with the expectation the churches being helped will have 
been able to stand on their own feet before the expiration of ten years. 

This is simply for your information as you consider their 
application. 

Sincerely yours, 


M. Chandler Stith 
Executive Secretary 


MCS-em 


7. Plaintiff trustees have deliberately avoided bringing legal 
action against the District of Columbia Baptist Convention based on 
said letter of October 22, 1954, as they threatened to do, but instead 
are seeking to harass defendants herein with this action, and defendant 
S. Lewis Morgan, Jr. with Civil Action No. 1025-59 in this Court, and 
defendant Alvin O. West with Civil Action No. 3201-59 in this Court, 
claiming that the rejection of their demand for money as being "'un- 
founded" is libelous. 

8. Defendants herein, acting individually and also on behalf of 
the District of Columbia Baptist Convention pursuant to the authorization 


by the Executive Committee thereof, allege that an actual controversy 
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exists between them and the plaintiff trustees herein as to whether said 


letter of October 22, 1954 creates a legal obligation in favor of Temple 
Hill Baptist Church for the payment of money to it by said Convention 
in the amount of approximately $7,500 or any other amount, and that said 
defendants are entitled to a declaratory judgment by this Court constru- 
ing and interpreting said letter. 
Wherefore, defendants pray as follows: 
1. For judgment dismissing the complaint and awarding them 
their costs. | 
2. For judgment under their counterclaim declaring that the 
letter of October 22, 1954 from the Executive Secretary of the District 
of Columbia Baptist Convention to Mr. Daniel Bell, President of the 
American Security and Trust Company, Washington, D.C., does not 
constitute a contract obligating said Convention to pay to Temple Hill 
Baptist Church the sum of $7,500 or any other amount, and awarding 
them their costs. | 
3. For such further relief as to the Court may seem proper. 
ALVIN O. WEST | 
1411 K Street, N.W., Suite /300 
Washington 5, D. C. 
Attorney for defendants Brooks, 
Carter, Casazza, Clark, Hem- 


mings, Langley, Morgan, Rice 
and West | 


[ Filed May 15. 1961} 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ALVIN O. WEST. 
Plaintiff 
v. ‘ C. A. No. 104-61 
CLAUDE L. DAWSON, 
Defendant 


ORDER FOR SUMMARY JUDGMENT 

Upon consideration of the Motion of the Defendant, Claude L. 
Dawson, for summary judgment, and the Plaintiff's Motion for Summary 
Judgment as to liability, and upon consideration of the pleadings herein, 
the deposition of the Plaintiff, Alvin O. West, and the affidavit of the 
Defendant, Claude L. Dawson, and it appearing to the Court that there 
is no genuine issue of fact herein, and that the Defendant Claude L. 
Dawson is entitled to judgment, it is by the Court this 15th day of May, 
1961, 

ORDERED That the Defendant, Claude L. Dawson, be and he 
hereby is awarded summary judgment against the Plaintiff. 

Ir IS FURTHER ORDERED That the Plaintiff's Motion for summary 
judgment as to liability be and the same hereby is denied. 


/s/ Matthew F. McGuire 
JUDGE 


| Certificate of Service] 


[ Filed May 25, 1961] 


PLAINTIFF'S MOTION TO SET ASIDE ORDER 
AND FOR REHEARING 


Comes now plaintiff, by his attorney, Joseph L. Nellis, and moves 
the Court to set aside the order entered in this cause on May 15, 1961, 
and to grant a rehearing on the motion of defendant Claude L. Dawson for 
summary judgment and on plaintiff's motion for summary judgment as to 
liability. 
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This motion is made on the following grounds: 
1. The order entered herein on May 15, 1961, is incomplete and 

insufficient in the following respects: 

(a) The ground on which the Court awarded defendant Claude 
L. Dawson summary judgment against plaintiff does not appear of record, 
for while the points and authorities in support of said defendant's motion 
indicates that it was based on his plea of absolute privilege, Local Rule 
9(b) of this Court specifically provides that points and authorities "shall 
not be a part of the record." The ground of said motion is not stated in 
the motion itself or in the order of May 15, 1961. 

(b) Assuming that the plea of absolute privilege was the basis 
for the order of May 15, 1961, this plea could have been sustained only 
after a ruling by the Court that the libelous language was relevant to the 
cases in which it was used. Such a ruling could only have been made 
upon consideration of the relevant papers in the files of this Court in 
Civil Action Nos. 1025-59 and 3333-59, in which actions the libelous 
language was used. The order of May 15, 1961, makes no reference to 
such papers. | 

(c) The order of May 15, 1961, is in the form as submitted 
by defendant Dawson. Plaintiff promptly submitted an alternative form 
of order consistent with the Court's ruling and supplying the deficiencies 


referred to above. The rejection by the Court of this alternative form 


of order indicates the defendant Dawson's plea of privilege was not the 
basis for the Court's ruling. This leaves as the only other possible basis 
for awarding summary judgment to defendant Dawson a ruling by the 
Court that the language complained of is not libelous per se, i.e., that 
the complaint did not state a claim. Yet the motion of defendant Dawson 
was not made on this ground, | 
2. As to the language complained of in the First Count of the 
complaint, the ruling of this Court in Civil Action No. 3333-59 striking 
said language as scandalous establishes that said language is libelous 


per se and not privileged. 


22 


2 


3. The language complained of in each of the three counts of the 
complaint is libelous per se. 

4. Libelous matter filed in a judicial proceeding is privileged only 
if it is relevant to the issues in that proceeding, and the matter com- 
plained of in each of the three counts of the complaint was irrelevant to 
the action in which it was filed, even under the liberal rule stated by the 
Court of Appeals. 

5. Defendant Dawson's claim that the truth of the language com- 
plained of is an issue cannot defeat plaintiff's motion for summary judg- 
ment as to liability. as said defendant has not pleaded truth as an affirm- 
ative defense and truth is therefore not an issue. 

For the convenience of the Court, plaintiff files herewith as Ex- 
hibits A through F, inclusive. to this motion copies of the papers filed 
in Civil Actions No. 1025-59 and 3333-59 in this Court which relate most 
directly to this action. 


s/ JOSEPH L. NELLIS 
1411 K Street, N.W., Suite 300 
Washington 5, D. C. 
Attorney for Plaintiff 


| Certificate of Service] 


[ Filed May 25, 1961] Exhibit A to Motion for Rehearing 
IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DSTRICT OF COLUMBIA 


TRUSTEES OF THE TEMPLE HILL ) 
BAPTIST CHURCH, a corporation, ) 
: Plaintiff, ) Civil Action No. 3333-59 
FRANK K. BRASINGTON, ET AL., 
) 


Defendants 


MOTION TO SET ASIDE DEFAULT NOTED BY CLERK ON DEFENDANTS’ 
ALLEGED COUNTERCLAIM AND TO DISMISS THE COUNTERCLAIM 


Comes now the plaintiff in the above entitled cause and moves the 
Court to set aside the default noted by the Clerk of this Court as to the 


defendants’ alleged counterclaim, and further moves the Court to dismiss 
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the said alleged counterclaim upon the grounds that it is not a proper 
counterclaim against this plaintiff. This motion is made in accordance 
| 
with Rules 55(c) and 60(b) of the rules of civil procedure. 


/s/ Claude L. Dawson 
Attorney for the Plaintiff, 
1049 Shoreham Bldg., | 
Washington 5, D.C. | 

| 


[ Filed May 25, 1961] Exhibit B to Motion for Rehearing 


POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO SET ASIDE 
DEFAULT ENTERED BY THE CLERK, AND TO DISMISS THE ALLEGED 
COUNTERCLAIM FILED ON BEHALF OF THE DEFENDANTS. 


This is a suit for libel filed against the said defendants by the 
Temple Hill Baptist Church. Service has not been completed on some 
of the defendants, and it is believed that some of them have been avoiding 
the service of process. It was the intention of the counsel for the plain- 
tiff to raise any question as to the alleged and ficticious counterclaim 
filed in this case by making a motion to dismiss the alleged counter- 
claim which obviously has no merit. Because of work in preparing a 
brief in the United States Court of Claims which involves a considerable 
amount of money, the time slipped by without such a motion being filed 
within the 20 days period. Counsel therefore asks the Court to set aside 
the default entered by the clerk on January 12, 1960, and to consider the 
motion to dismiss the alleged counterclaim. | 

The counterclaim of the defendants is alleged on pages 6, 7, 8 and 
9 of the defendants’ answer. It has none of the material allegations or 
substances of a proper counterclaim. It sets forth references to certain 
letters which passed between counsel for the defendants and [Claude L. 
Dawson, and set forth a letter which on October 24, 1954 was addressed 
to Mr. Daniel Bell, President, American Security and Trust ‘Company 
signed by M. Chandler Stith, and asks the Court to adjudge that such a 
letter did not constitute a legal obligation. Whether such a letter con- 


stituted a legal obligation or not is unimportant, and has no legal 
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significance to the issues involved in this case. The plaintiff was charged, 


among other things, in this action with making "unfounded demands for 
money, (See Par. 8 of the complaint) and the letter of October 24, 1954 


pleaded by the defendants in its counterclaim shows that there was an 
express promise to pay the sum of $3420.00 to the plaintiff, and that 
such payments would be reduced 10% per year. There was no ifs or 
ands in this letter, it was an express promise that the plaintiff would 
be paid this amount of money. Even though it may have been a gratuity 
on behalf of the District of Columbia Baptist Convention which lacked 
consideration and was of no legal standing, it still was a promise to pay 
and was not an “unfounded claim”. Furthermore, this letter was given 
to the President of the American Security and Trust Company so that 
the plaintiff would and did secure a loan from that bank. It was to give 
assurance to the bank that money would be coming to the plaintiff which 
could be, if necessary, applied on the loan made by the bank. 

if "A" pramises to the United Community Fund a pledge of $10000.00, 
which he does not keep, and the United Community Fund sends him a let- 
ter reminding him of his promise, does the fact that they do so constitute 
an unfounded demand for money? The plaintiff in this case, through its 
agent, asked no more than the promise made in the letter of October 24, 
1954 be kept, certainly where there is a clear statement that such funds 
would be paid to them their demands for such money would not and could 
not constitute "unfounded demands”. 

There has been no threat of litigation against the District of Colum- 
bia Baptist Convention. No letter was ever written by the representatives 
of the plaintiff to the effect that if payment was not made suit would be 
filed. Counsel for the defendants repeatedly, without justification, refers 
to the threat of litigation. This is but an example of the half truths 
which counsel for the defendants has from time to time told the Court 
when appearing before the Court in this and other cases involving the 


vicious libel for which he, himself, was primarily responsible. 
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The alleged counterclaim filed by the defendants in thig case is 
not a counterclaim at all, it is simply a citation of facts not germane 
to the issues involved in this case. Furthermore, assume that this Court 
should determine that there was no legal obligation on the part of the 
District of Columbia Baptist Convention to pay to the plaintiff the amounts 
of money so solemnly promised to them, this adjudication alone would 
have no effect on the issues involved in the case. The fact that it may 
have no legal basis and assuming the Court so found, it would not take 
the promise to pay in the class and category of an unfounded demand. 
The counterclaim so alleged should be stricken as it has no part 
in the adjudication of the issues involved in this case. | 
The default entered should be set aside, and this motion to dismiss 
the counterclaim should be sustained. | 
Respectfully submitted, 


/s/ Claude L. Dawson, 
Attorney for the Plaintiff, 
1049 Shoreham Bldg., 
Washington 5, D. C. 


[ Certificate of Service] 


| 
| 
| 
| 
[ Filed May 25, 1961] Exhibit C to Motion for Rehearing 


ORDER STRIKING SCANDALOUS MATTER | 
Defendants’ motion to strike scandalous matter from plaintiff's 

points and authorities having come on for hearing before the Court, and 

the Court having heard argument of counsel, upon consideration thereof 

it is by the Court this 18th day of February, 1960, 
ORDERED, that the last sentence on page 2 of plaintiff's s "Points 

and Authorities in Support of Motion to Set Aside Default Entered by the 
Clerk, and to Dismiss the Alleged Counterclaim Filed on Bebalt of the 

Defendants" be and the same is hereby stricken, and the Clerk is hereby 

directed to remove said sentence physically from the file. | 

/s/ LUTHER W. YOUNGDAHL 

Judge 
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| Filed May 25, 1961] Exhibit D to Motion for Rehearing 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WILLIAM B. ADAMS, 
Plaintiff, 
Vv. Civil Action No. 1025-59 
JOHN M. FIRMIN, et al.. 
Defendants 
MOTION OF DEFENDANTS FOR ORDER ENFORCING FULL COMPLIANCE 
WITH ORDER FOR PRODUCTION OF DOCUMENTS AND ALSO REQUIRING 


FURTHER PRODUCTION OF DOCUMENTS, OR IN THE ALTERNATIVE DIS- 
MISSING THE ACTION 


Come now the defendants, by their attorney, Alvin O. West, and 
more the Court for an order enforcing full compliance with the order 
of this Court entered on December 10, 1959 by requiring the production 
for inspection and copying of the original minutes of the congregational 


meeting of Temple Hill Baptist Church held on September 1, 1958 rather 


than the so-called “corrected” minutes which were produced, and in 
addition requiring the production for inspection and copying of the original 
minutes of the congregational meeting of said church at which it is al- 
leged the minutes of the September 1, 1958 meeting were "corrected". 

In the alternative, defendants move that this action be dismissed 
because of plaintiff's refusal to produce the minutes of the meeting of 
September 1, 1958 as ordered by the Court. 

These motions are made on the affidavit of Alvin O. West attached 
hereto as Exhibit A and on the record in this case, particularly the depo- 
sition of plaintiff taken on May 4, 1959 and the order of this Court entered 
on December 10, 1959. 


/s/ Alvin O. West 
1411 K Street, N.W., Suite 300 
Washington 5, D.C. 
Attorney for Defendants 


| Filed May 25, 1961] EXHIBIT A 
Attached to Exhibit D to 
Motion for Rehearing 


AFFIDAVIT OF ALVIN O. WEST | 
DISTRICT OF COLUMBIA, ss: 
I, ALVIN O. WEST, being first duly sworn, depose andj say: 

1. Iam the attorney of record for the defendants in the above- 
entitled case. 
2. By prearrangement with Claude L. Dawson, attorney for 

plaintiff, I went to Mr. Dawson's office at 2:00 p.m. on December 16, 
1959 to inspect and to make copies of the minutes of certain congrega- 
tional meetings of Temple Hill Baptist Church which this Court had 
ordered plaintiff to produce. | 
3. As compliance with that portion of the Court's order which 
required the production of the minutes of the meeting of said church 
held in September 1958 at which the congregation of said church allegedly 
authorized the employment of Mr. Dawson to prosecute a claim on be- 
half of said church against the District of Columbia Baptist Convention, 
plaintiff William B. Adams produced two pale green sheets of ruled note- 
book paper on which were typed what purported to be the minutes of the 
business meeting of Temple Hill Baptist Church held on Monday, Sep- 
tember 1, 1958, said purported minutes being signed "Ruth A. Lazarus". 
4. On December 24, 1959 I wrote to Claude L. Dawson advising 
him that I had learned that the two pages exhibited to me as purporting 
to be the minutes of the business meeting of said church held on Monday, 
September 1, 1959 are not the original minutes of said meeting, and that 
Iwas not willing to accept anything other than the original documents 
as compliance with the order of the Court. | 
5. Thereafter, at 4:50 p.m. on Monday, December 28, 1959, I 
received a telephone call at my office from one W. A. Clark,| who is 
said to be one of the trustees of Temple Hill Baptist Church.) I had 
previously met Mr. Clark personally and had a brief conversation with 


him on one occasion, and he had called me on the telephone at my home 


three times to discuss this suit and other related suits prior to calling 
me at my office on December 28. Mr. Clark began the conversation in 
the call on December 28 by identifying himself and asking what minutes 
I wanted, explaining that Mr. Dawson had phoned to tell about my letter. 
I responded that I wanted the original minutes of the meeting of Septem- 
ber 1, 1958. Mr. Clark then said something which I did not understand, 
apparently addressed to someone with him, after which he said to me 
that those minutes were corrected later by the church and signed by 
another secretary. Mr. Clark asked if I had talked to Mrs. Kreimeyer, 
a former secretary of the church. After a further brief exchange I 
suggested to Mr. Clark that he discuss the matter with Mr. Dawson 
and let all future communications with me be through Mr. Dawson. Mr. 
Clark persisted in trying to continue the conversation, but T hung up the 
telephone after repeating to him that he should get in touch with Mr. 
Dawson. 

6. Ina letter to me dated December 29, 1959 Mr. Dawson states 
that he is advised by his client that I have copies "of the only official 
and approved minutes of the meeting in question”. 

7. The original minutes of an earlier business meeting of Temple 
Hill Baptist Church held on June 16, 1958, which minutes were inspected 
and copied by me pursuant to the order of this Court, are signed by 
Shirley K. Kreimeyer, Church Clerk. Iam informed and believe that 
Shirley K. Kreimeyer also typed and signed the original minutes of the 
meeting of said church held on September 1, 1958. Plaintiff testified on 
his deposition on May 4, 1959 (page 5) that "Mrs. Shirley Kreimyer"’ was 
the Church Clerk at that time. I have no information as to whether Ruth 
A. Lazarus, who signed the document purporting to be the minutes of the 
meeting of September 1, 1958, was ever validly elected as Church Clerk 
of Temple Hill Baptist Church and, if she was, when that election occurred. 

/s/ Alvin O. West 


[ Jurat dated January 8, 1960] 
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[Filed May 25, 1961] Exhibit E to Motion for Rehearing 
POINTS AND AUTHORITIES IN OPPOSITION TO THE MOTION 
OF THE DEFENDANTS FOR AN ORDER ENFORCING FULL 
COMPLIANCE WITH THE ORDER OF THIS COURT FOR THE 


PRODUCTION OF MINUTES OF THE TEMPLE HILL BAPTIST 
CHURCH | 


The counsel for the defendants has filed this frivolous motion 
claiming and pretending to claim that the plaintiff has not complied 
with the order of this Court by permitting him to copy the Sept- 
ember 1, 1958 minutes of the Temple Hill Baptist church. | 

This motion is not made in good faith, in truth and fact, it is 
made in bad faith. Counsel for the defendants knows full well that 
the plaintiff has complied with the order of this Court to produce the 
minutes of the September 1, 1958 meeting of the Temple Hill Baptist 
Church. Not only were such minutes produced, but they were given 
to the counsel for the defendants who photostated them, and'/who has 
full, complete and true copies of the said minutes. | 

This motion is only to intimidate and harass the plaintiff. The 
statements contained in the affidavit of Alvin O. West to the effect 
that he had been informed and believes that the minutes of September 1, 


1958 were typed and signed by Shirley K. Kreimeyer he would know 
could not be true, all that Mr. West had to do was to contact Shirley K. 


Kreimeyer. Her unsigned longhand notes which Mr. Wildridge A. 
Clark obtained from her are attached to the plaintiff's affidavit marked 
Exhibit "A", and the minutes of the meeting as finally approved are at- 
tached to the Plaintiff's affidavit marked Exhibit ''B". There were no 
other notes of the September 1, 1958 meeting except the longhand notes 
that are marked Exhibit "A". 
The plaintiff has attached the affidavit of Wildridge A. Clark and 
his own affidavit relative to the minutes of the meeting of September 1; 
1958. The plaintiff has already furnished the defendant with a true 
copy of the minutes of September 1, 1958 as are marked Exhibit ''B". 
The Court will upon examination of Exhibit "A" and "BY readily 
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determine that there is little material difference between the longhand 
notes of the meeting as taken down by Shirley K. Kreimeyer, and the 
minutes which were approved. 

Furthermore. the minutes of September 1, 1958 did not become 
the official minutes until they were typed, signed and approved. 

In the final analysis, the minutes of September 1, 1958 of the 
Temple Hill Baptist Church are in no way involved in this law suit. This 
is a suit for damages for the vicious libelous statements, prepared by 
counsel for the defendants, which were approved and published over the 
signature of the said defendants. How the minutes of September 1, 1958 
are germane to the issues involved in this case is not apparent, in fact, 
they have no bearing whatever on the issues involved. 

The plaintiff, having fully complied with the order of this Court, 
the motion of the defendants should be in all things denied. 

Respectfully submitted, 
/s/ Claude L. Dawson 


Attorney for the Plaintiff 
1049 Shoreham Bldg., 
Washington 5, D.C. 


[CERTIFICATE OF SERVICE] 


—__ 


{Filed May 25, 1961] Exhibit F to Motion for Rehearing 


AFFIDAVIT IN OPPOSITION TO MOTION OF THE 
DEFENDANTS 


EE Ee 
DISTRICT OF COLUMBIA, SS: 

WILLIAM B. ADAMS, being first duly sworn according to law 
upon his oath, deposes and says; That he is the plaintiff in the above- 
entitled action and makes this affidavit in opposition to the motion of 
the defendants for an order enforcing full compliance with an order for 
production of documents. 

Affiant says that he has read the affidavit of Alvin O. West, attorney 
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for the said defendants in this cause, which is attached to the motion to 
which this affidavit is in part a reply. Affiant says that thig Court 
ordered the plaintiff to produce the minutes of the meeting of the Temple 
Hill Baptist Church of September 1, 1958, and that the only official and 
completed minutes of September 1, 1958 have been inspected and copied 
by the said Alvin O. West. Affiant has noted that the said Alvin O. West, 
under oath, has stated that he is informed, and believes, that Shirley K. 
Kreimeyer who was church clerk typed and signed the minutes of Sept- 
ember 1, 1958. Affiant says that the said Alvin O. West could have 
never been so informed because the notes which Shirley K. Kreimeyer 
took were never typed and signed by her. The statement tothe effect 
that Shirley K. Kreimeyer typed and signed the original seirates of the 
meeting of the said church held on September 1, 1958 is false, and was 
known to be false by the said Alvin O. West at the time that |he made this 


statement under oath on January 8, 1960. 
I 


Affiant says that Shirley K. Kreimeyer on September A, 1958 made 
some notes of the meeting held on that date by the Temple Hill Baptist 
Church but that these notes were in longhand and that they were not 
signed by her but were procured from her by Wildridge A. Clark whose 
affidavit is also hereto attached. Affiant attaches hereto a true Photo- 
static copy of the notes made by Shirley K. Kreimeyer which were given 
to Wildridge A. Clark, marked Exhibit "A" and incorporated the same 
herein. That a comparison between these notes made by Shirley K. 
Kreimeyer and the official minutes of the meeting of September 1, 

1958 shows that there is no material difference between the notes made 
by Shirley K. Kreimeyer and the official minutes except corrections, 
one of which was a reference to a letter from Dr. Morrison when the 
letter was in fact from Dr. Stith, that there was a reference to the fact 
that the correspondence with Dr. Stith had been filed, and other cor- 
rections which were only a matter of good grammar. 

Affiant further says that it is the general practice, and has been 
the practice of a number of years past, to take the minutes of a meeting 
of the Temple Hill Baptist Church down in longhand and thereafter to 


$2 
have them typed, signed and approved, and the longhand notes taken by 
Shirley K. Kreimeyer were neither signed by her nor were they typed 
by her. Affiant further says that the attorney for the said defendants, 
Alvin O. West. has been furnished with all of the copies of the minutes 
of the Temple Hill Baptist Church required by Order of this Court. 
Affiant attaches hereto a true and correct copy of the official and 

final minutes of the meeting of September 1, 1958 of the Temple Hill 
Baptist Church, marked Exhibit '""B’, so that the Court can ascertain 
that there is no material difference between the notes taken by Shirley K. 
Kreimeyer and the minutes as finally entered on the records of the 
Church. 

/s/ William B. Adams 

Plaintiff 
[Jurat dated January 14, 1960] 


a 


[Filed June 15, 1961] 


UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 
ALVIN O. WEST ) 
Plaintiff 5 

Vis ) Civil Action No. 104-61 

) 
) 
) 
) 


CLAUDE L. DAWSON, et al. 
Defendants 


ORDER DENYING PLAINTIFF'S MOTION 
TO SET ASIDE ORDER AND FOR REHEARING 
Upon consideration of the Plaintiff's Motion to set aside the Order 
entered herein on May 15, 1961 and to grant a rehearing on the Motion 
of Defendant Claude L. Dawson for Summary Judgment, and the Exhibits 
A through F filed in support thereof, it is by the Court this 15th day of 
June, 1961, 


33 
ORDERED that said Motion be and the same hereby is denied. 
/s/ Matthew F. McGuire | 
Judge 
[Certificate of Service] 


[Filed July 5, 1961] 
NOTICE OF APPEAL 


Notice is hereby given this 5th day of July, 1961, that plaintiff 
Alvin O. West hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court entered on the 
15th day of May, 1961 in favor of defendant Claude L. Dawson against 
said plaintiff Alvin O. West. A motion of said plaintiff Alvin O. West 
to set aside said order and for rehearing, filed May 25, 1961, was 
denied June 15, 1961. 


| 
| 
/s/ Joseph L. Nellis 


Attorney for Plaintiff Alvin O. West 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,533 


ALVIN O. WEST, 
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CLAUDE L. DAWSON, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOSEPH L. NELLIS 


1411 K Street, N.W. 
Suite 300 
Onited States Court of Appeals Washington 5, D. C. 


Attorney for Appellant 


ee 
Washington, D.C. ROBERT I. THIEL EX 3-0625 
Printer 


(1) 


STATEMENT OF QUESTIONS PRESENTED 


1. Where the answer to a complaint for libel raises the| defenses of 
failure to state a claim and of privilege, was it error for the court to 
| 
grant summary judgment against plaintiff-appellant without setting forth 


which defense is the ground of decision? 


2. Does the privilege of judicial proceedings from claims for libel 
extend to statements of points and authorities, which under the rules of 


| 
the District Court are not a part of the record? | 


3. Where a litigant moves to set aside a default on a conterclaim 
and to dismiss the counterclaim, is a charge made in the points and 
authorities in support of this motion that the opposing attorney has told 
the court half-truths when appearing before the court in the case then 
pending and in other cases privileged? | 

4. Where a litigant, in responding to a motion to enforce full com- 
pliance with a prior order for production of documents, attaches to his 


points and authorities a copy of the document sought by the motion. 


(a) Is a charge in such points and authorities that the Opposing 


attorney has made a statement on information and belief in an/affidavit 
which he would know could not be true privileged? 


(b) Is a charge made in an affidavit, referring to the statement 
on information and belief in the affidavit of the opposing attorney, that the 
opposing attorney could not have been so informed, that his statement is 
false, and that it was known by him to be false at the time he made it under 
oath, privileged? 

5. Are the charges referred to in Questions 3 and 4 save libelous 


per se? 


(ii) 


6. Is the order granting a motion to strike from a paper filed in 
inst the attorney for 


tions whether such 


a civil action certain scandalous matter directed aga 


res judicata with respect to the ques 
ther it was libelous 


the moving party 
scandalous matter is irrelevant to the action and whe 
in a subsequent libel action brought by the a 


per se, ttorney for the moving 


party against the attorney who filed the offending paper? 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 


RULE INVOLVED 


STATEMENT OF POINTS ON APPEAL 


SUMMARY OF ARGUMENT 


ARGUMENT: 


I, 


Where the Answer to a Complaint for Libel Raises 
The Defenses of Failure to State a Claim and of 
Privilege, Granting Summary Judgment Against 
Plaintiff-Appellant Without Setting Forth Which 
Defense is the Ground of Decision is Error 


The Libelous Statements Complained of in Each of 
The Three Counts of the Complaint Were Not 
Privileged, as Those Set Forth in the First and 
Second Counts Were Made in Points and Authorities, 
Which Are Not a Part of the Record in the Judicial 
Proceedings in Which They are Filed, and Moreover 
All Three Libelous Statements Were Irrelevant to 
Said Proceedings 


A. The privilege of judicial proceedings does not 
extend to points and authorities, which are not 
a part of the record 


A charge that appellant has from time to time 
told the court half-truths when appearing before 
the court in the case then pending and in other 
cases is irrelevant to the issues raised by a 
motion to set aside a default on a counterclaim 
and to dismiss the counterclaim ‘ ; 


Where the only issue raised on a motion to 
enforce full compliance with an order for 
production of documents was in effect conceded 
when appellee attached to his opposition a copy 

of the document sought, a charge by appellee in 
his opposition that appellant had made a statement 
on information and belief in an affidavit which he 
would know could not be true, is irrelevant, as 
there is no issue to which it could relate 


(iv) 


In the same circumstances as in C above, & 
charge with reference to a statement made by 
appellant on information and belief in an 
affidavit that appellant could not have been so 
informed, that his statement is false, and that 
it was known by him to be false at the time he 
made it under oath is irrelevant, as there is 
no issue to which it could relate 5 


Charges that Appellant, an Attorney, Has From Time 
To Time Told the Court Half Truths in a Pending 
Case and in Other Cases and that he Has Knowingly 
Made False Statements Under Oath Are Libelous 


In Any Event, the Ruling of the District Court in Civil 
Action No. 3838-59 Striking as Scandalous the Matter 
On Which the First Count is Based is Res Judicata 
With Respect to the Issues as to the Libelous Nature of 
The Matter and Its Irrelevance to the Action in Which 
It Was Filed . 3 s ‘ ‘ ‘ : 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,533 


ALVIN O. WEST, 
Appellant, 


CLAUDE L. DAWSON, 
Appellee. 


APPEAL FROM THE UNITED STATES DI© TRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the United States District 
Court for the District of Columbia granting appellee Claude L. Dawson 
summary judgment against appellant (JA 33). 


The judgment was entered on May 15, 1961 (JA 20). Appellant's 
motion to set aside this order and for rehearing was filed May 25, 1961 
(JA 20), the order denying said motion was filed June 15, 1961 (JA 32), 
and notice of appeal was filed July 5, 1961 (JA 33). 
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Jurisdiction of the United States District Court for the District of 
Columbia was invoked under §11-306, D.C. Code (1951 Ed.). This Court 
has jurisdiction under 28 U.S.C. $1291. 


STATEMENT OF THE CASE 


Appellant brought this action for libel in three counts against 
appellee Claude L. Dawson and against four other persons who are 
trustees of the Temple Hill Baptist Church of Bethesda, Maryland 
(JA 2-3). The judgment appealed from is in favor of appellee Dawson 
only, for at the time it was entered Dawson was the only defendant be- 


fore the Court. 


Appellant Alvin O. West is an attorney at law and a member of 
the Bar of this Court, of the State of Tennessee, of the Supreme Court 
of the United States, and of various other Federal courts and adminis- 
trative agencies (JA 3). He has been actively engaged in the practice 
of law in the District of Columbia for more than eleven years (JA 3). 


Appellee Claude L. Dawson is also an attorney at law engaged in 
the practice of law in the District of Columbia and a member of the Bar 
of various jurisdictions (JA 3, 14). 


The complaint alleges that because appellant in the course of his 
professional work as an attorney at law was representing the District of 
Columbia Baptist Convention and some of its officers in matters relating 
to an alleged claim for money being asserted on behalf of the Temple Hill 
Baptist Church against the Convention, and because plaintiff was advising 
the Convention and its officers not to pay the claim of the Church, defend- 
ants William B. Adams and Wildridge A. Clark, two of the trustees of 
Temple Hill Baptist Church, entered into a malicious conspiracy to de- 
fame appellant and to destroy his personal and professional reputation 
(JA 3). The complaint further alleges that to this end said defendants 


enlisted the cooperation, aid and support of the other defendant trustees, 


and that they employed appellee Dawson, who willingly accepted such 
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employment and as to all matters set forth in the complaint acted as the 
agent of all the other defendants and under the direct supervision and 
contro] of defendants William B. Adams and Wildridge A. Clark (JA 3). 


The complaint then alleges that in furtherance of said conspiracy 
and as the agent of the other defendants, appellee Dawson filéd in the 
office of the Clerk of the court below the three documents which are 
the basis for the three libel counts in the complaint (JA 4, 5). 


The First Count involves a document entitled "Points and Authorities 
in Support of Motion to Set Aside Default Entered by the Clerk, and to Dis- 
miss the Alleged Counterclaim Filed on Behalf of the Defendants", which 
was filed by appellee in the office of the Clerk of the District Court in 


Trustees of Temple Hill Baptist Church v. Frank K. Brasingt on, et al., 
Civil Action No. 3333-59, in which action appellant was attorney for the 


defendants (JA 3-4). 


When filed this document contained the following language (JA 4): 


There has been no threat of litigation against the! 
District of Columbia Baptist Convention. No letter was 
ever written by the representatives of the plaintiff to the 
effect that if payment was not made suit would be filed, 
Counsel for the defendants repeatedly, without justifica- 
tion, refers to the threat of litigation. This is but an 
example of the half truths which counsel for the defend 
ants has from time to time told the Court when appearing 
before the Court in this and other cases involving the | 
vicious libel for which he, himself, was primarily respon- 
sible. 


A motion filed in said Civil Action No. 3333-59 to strike the last 
sentence of the language quoted above as scandalous was granted, the 
Clerk was directed to remove said sentence physically from the file, 
and it has been removed (JA 25). 


The Second and Third Counts involve two documents filed by appel- 
| 
lee in the office of the Clerk of the court below in William B, Adams v. 


—— 


John M. Firmin, et al., Civil Action No. 1025-59, in which appellee was 


SS 
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attorney for the plaintiff Adams (who is also a defendant in this action but 


not an appellee on this appeal) and appellant was attorney for the defend- 


ants (JA 4-6). The first of these documents was entitled "Points and 
Authorities in Opposition to the Motion of the Defendants for an Order 
Enforcing Full Compliance with the Order of this Court for the Produc- 
tion of Minutes of the Temple Hill Baptist Church", which contains the 
following language referring to an affidavit by appellant filed in said 
action (JA 5): 


* «= * The statements contained in the affidavit of 
Alvin O. West to the effect that he had been informed 
and believes that the minutes of September 1, 1958 were 
typed and signed by Shirley K. Kreimeyer he would know 


could not be true, all that Mr. West had to do was to con- 
tact Shirley K. Kreimeyer. * * > 


The document on which the Third Count is based is an affidavit of 
William B. Adams entitled “Affidavit in Opposition to Motion of the Defend- 
ants", in which there is the following language (JA 5): 


« * « Affiant bas noted that the said Alvin O. West, 
under oath, has stated that he is informed, and believes, 
that Shirley K. Kreimeyer who was church clerk typed 
and signed the minutes of September 1, 1958. Affiant 
says that the said Alvin O. West could have never been 
so informed because the notes which Shirley K. Krei- 
meyer took were never typed and signed by her. The 
statement to the effect that Shirley K. Kreimeyer typed 
and signed the original minutes of the meeting of the 
said church held on September 1, 1958 is false, and 
was known to be false by the said Alvin O. West at the 
time that he made this statement under oath on January 
8, 1960. 


Appellee Dawson in his answer pleaded as his first defense that the 
complaint failed to state a claim, and as a second defense that the matters 
complained of related to papers filed in civil actions pending in the District 
Court, ‘ali of which are absolutely privileged” (JA 6). Appellee's third 
defense responded to the separate allegations of the complaint and amounted 
to a general issue plea (JA 6-7). 
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Appellant, when his deposition was taken by appellee, testified 
among other things that as matters stood then he did not know) of any 
basis for claiming special damages, and that the claim for damages 
in the complaint was for punitive damages (Tr. 29; JA 12-13).) 


Thereafter appellee Dawson moved for summary judgment on the 


ground that there was no genuine issue as to any material fact and that 


he was entitled to judgment as a matter of law (JA 13). Appellant West 


then moved for summary judgment as to liability, on the ground that the 
sole issue as to liability is the validity of appellee's plea of privilege, 
which in turn depends upon the determination of the relevancd of the 
libelous matter to the litigation in which it was used, and said deter mina- 
tion is a question of law for the court (JA 15). Appellant's motion stated 
that it was based on the files in the actions in which the libelous matter 
was used, being the civil actions referred to above, of which files the 


court could take judicial notice (JA 15). 


After argument the court below entered the following order (JA 20): 


Upon consideration of the Motion of the Defendant, 
Claude L. Dawson, for summary judgment as to liability, 
and upon consideration of the pleadings herein, the dep- 
osition of the Plaintiff, Alvin O. West, and the affidavit | 
of the Defendant, Claude L. Dawson, and it appearing to 
the Court that there is no genuine issue of fact herein, 
and that the Defendant Claude L. Dawson is entitled to | 
judgment, it is by the Court this 15th day of May, 1961, 


ORDERED That the Defendant, Claude L. Dawson, 
be and he hereby is awarded summary judgment against 
the Plaintiff. 


IT IS FURTHER ORDERED That the Plaintiff's | 
Motion for summary judgment as to liability be and the 
same hereby is denied. | 


On May 25, 1961 appellant filed a motion to set aside the above order 
and for rehearing (JA 20-32). The first ground of this motion was that the 
above order is incomplete and insufficient, in that the basis for the ruling 


does not appear of record (JA 21). Appellant pointed out that this ruling 
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could not have been based on the plea of privilege without consideration 
of the record in the actions in which the libelous documents were filed 
to determine their relevance (JA 21). Yet the court below made no 
reference in its order to a consideration of the files in Civil Actions 
Nos. 1025-59 and 3338-59, and in addition rejected an alternative form 
of order submitted by appellant which supplied the deficiencies in the 
form of order submitted by appellee (JA 21). 


Appellant further pointed out that the only other possible basis 
for awarding summary judgment to appellee would be a ruling by the 
court that the language complained of is not libelous per se, i.e., that 
the complaint does not state a claim since no special damages are 
alleged, but that appellee’s motion was not made on this ground (JA 21). 


As further grounds for his motion for rehearing, appellant argued 
that the ruling of the court below in Civil Action No. 3333-59 striking 
as scandalous the language complained of in the First Count established 
that said language is libelous per se and not privileged; that the language 


complained of in each of the three counts is libelous per se and irrelevant 


to the action in which it was filed; and that appellee had not pleaded truth 
as an affirmative defense and hence cannot put forward an issue as to the 
truth of the language complained of in order to defeat appellant's motion 
for summary judgment as to liability (JA 21-22). 


As exhibits to his motion for rehearing appellant filed copies of the 
papers in the files of Civil Actions Nos. 1025-59 and 3333-59 containing 
the language complained of, together with certain other related documents 
(JA 22-32). 


Appeliant’s motion to set aside the order of May 15, 1961 and to 
grant a rehearing was denied on June 15, 1961 (JA 32-33). This appeal 
followed (JA 33). 


RULE INVOLVED | 


| 
Local Rule 9(b) of the United States District Court for the District 
of Columbia provides: 


With each motion there shall be filed and served 
a separate paper stating the specific points of law and 
authorities to support the motion. Such statement shall 
be additional] toa statement ofgrounds in the motion itself, 
and shall be entered on the docket but shall not be a part 
of the record. The moving party shall enter the motion 
and the fact of filing the statement on a card provided by 
the Clerk. A statement of opposing points and authorities 
shall be similarly filed, noted and served within five days 
or such further time as the Court may grant or the parties 
agree upon. If not filed within the prescribed time the 
Court may treat the motion as conceded. If so filed the 
motion shall be treated as submitted unless the Judge 
directs or either party requests an oral hearing, for 
which ten minutes will be allowed each side. 


STATEMENT OF POINTS ON APPEAL 


1. The District Court erred in granting summary judgment to 
| 
defendant Claude L. Dawson against the plaintiff without setting forth 


on the record the ground or grounds of its decision. | 


Because of the nature of the first point above, the remaining 
points on appeal refer or relate to possible grounds of decision as 
| 
though they were clearly spelled out in the record as the actual grounds 


of decision. 


2. The District Court erred in holding that the libelous statements 
complained of were absolutely privileged because they were included in 
| 
papers filed in judicial proceedings, without regard to whether said state- 


ments were relevant or irrelevant to said proceedings. 


3. The District Court erred in holding that the language in each of 


the three written statements complained of was not libelous per se. 


8 


4. The District Court erred in holding that the order of February 
18, 1960 in Trustees of the Temple Hill Baptist Church v. Frank K. Bras- 
ington, et al., Civil Action No. 3333-59 in the District Court, striking 
from the file in that case the scandalous matter which is the basis for 
the First Count in the present action for libel, was not res judicata 
against defendant Claude L. Dawson as to the issues necessarily decided 
in entering said order, i.e., the scandalous or libelous nature of the mat- 
ter and its lack of relevance to the judicial proceeding in which it was 
filed, where defendant Claude L. Dawson was the attorney of record for 
plaintiff in said Civil Action No. 3333-59, he wrote and filed the matter 
complained of as scandalous, and it was he who opposed the motion to 


strike pursuant to which said order was entered. 


SUMMARY OF ARGUMENT 


1. The principal defenses raised by appellee's answer to the com- 
plaint for libel are failure to state a claim and privilege. The order grant- 
ing appellee’s motion for summary judgment, which follows the language 
of the motion itself and of Rule 56(c), recites "that there is no genuine 
issue of fact herein, and that the defendant Claude L. Dawson is entitled 
to judgment * * *", without specifying the ground on which the order is 
based. Appellant raises this point only to explain why he must argue the 
error of each of the possible grounds of decision. Although findings of 
fact and conclusions of law are not required on summary judgment, this 
does not justify obscuring the ground of decision. The defenses of failure 
to state a claim and privilege both require the determination of a question 
of law by the court. The apparent refusal of the court below to consider 
the files in the civil actions in which the libelous matter was filed indi- 
cates that the court did not make the deter mination of relevancy neces- 


sary to sustain the plea of privilege. 


2. (a) The determination of relevance under a plea of judicial 


privilege is a question of law for the court. This Court has never ex- 


tended the privilege of judicial proceedings to documents other than 
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pleadings and affidavits. The libelous language covered by the First 
and Second Counts of the complaint is contained in statements of points 
and authorities, which under the rules of the court below are not a part 
of the record ina case. There is no justification for extending the priv- 
ilege to matters outside the record. 


(b) The First Count involves a part of appellee's argument on 
a motion to dismiss a counterclaim. On such a motion the dilegations 
of the counterclaim must be taken as true. Libelous matter must relate 
to considerations which might influence the decision of the court in order 
to be privileged. Since on this motion the court could not weigh the truth 
of allegations in the counterclaim, a fortiori it may not consider an al- 
legation that opposing counsel has from time to time told half truths in 
oral argument, hence such a charge is irrelevant. It was even more 
irrelevant for appellee to charge that appellant had told the court half 


truths in other cases. 


| 
(c) and (d) The documents containing the libelous language 


covered by the Second and Third Counts were filed by appellee in an 
action in the court below in response to a motion to enforce full com- 
pliance with a prior order for production of documents. The issue 

raised under the motion as to whether appellee's client had a) document 
which he should be required to produce was rendered moot when appellee 
attached to his statement of points and authorities a copy of the document 
in question. A reasonable man would think that only those matters were 
relevant to a judicial proceeding which supported or tended to support a 
claim for relief or a defense against a claim. There being no issue pend- 
ing under the motion, neither of these applied to the charges made against 
appellant that he made a statement under oath he would know could not be 
true, that his statement was false, and that he knew it to be false at the 


time he made it under oath. 


3. The language on which the three counts of the complaint are 
based charges that appellant, an attorney, has from time to time told 
| 
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the court half truths in a pending case and other cases and that he has 
knowingly made false statements under oath. In each instance the language 


used is clear and unambiguous, so that the deter mination of whether it is 


libelous per se is a question of law for the court. Statements charging 


appellant with dishonest or improper actions in his professional practice 


are actionable per se, without the allegation of special damages. 


4. In the action in which such language was used, appellant moved 
to strike as scandalous the language on which his First Count is based, 
appellee opposed the motion, and the motion was granted. Scandalous 
matter is by definition unnecessary OF irrelevant matter criminatory 
of the person referred to or reflecting on his character. Thus, in grant- 
ing the motior to strike, the court below necessarily determined that the 
offensive matter was irrelevant and also that it was criminatory of plain- 
tiff. Appellee Dawson was acting for himself as well as his clients in 
opposing the motion to strike, as it was directed against a document 
which he had prepared and filed. Appellant West had an interest in the 
prosecution of the motion, as the scandalous matter was directed at him. 
This is the identity of parties and of subject matter necessary to the ap- 
plication of the bar of res judicata. As to the First Count, appellee should 
be barred from contesting these two issues. 


ARGUMENT 
I 


WHERE THE ANSWER TO A COMPLAINT FOR LIBEL RAISES THE 

DEFENSES OF FAILURE TO STATE A CLAIM AND OF PRIVILEGE, 

GRANTING SUMMARY JUDGMENT AGAINST PLAINTIFF-APPEL- 

ANT WITHOUT SETTING FORTH WHICH DEFENSE 1S THE GROUND 

OF DECISION IS ERROR. 

Appellant presses here, as in the court below, his contention that 
the order granting summary judgment against him on his complaint for 
libel is erroneous in that it does not disclose the ground for the ruling 


(JA 22). 
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In addition to the general issue, the answer raises two defenses 

— failure to state a claim and privilege (JA 6). Appellee's motion for 
summary judgment was made on the ground that the “pleadings and 
deposition filed herein as well as the said defendant's (appelice’ s) af- 
fidavit show that there is no genuine issue as to any material fact and 
that the said defendant is entitled to a judgment as a matter of law ***" 
(JA 13). Instead of disclosing which of the defenses raised in the answer 
constituted the basis for the order granting summary judgment to appellee, 
or that both of them were relied upon by the court, the order simply fol- 
lows the language of the motion and of Rule 56(c) in reciting ‘that there 
is no genuine issue of fact herein, and that the defendant Claude L. Daw- 
son is entitled to judgment * * *" (JA 20). | 


Appellant realizes that this attack on the form of the order for 
summary judgment does not reach the basic merits of his appeal. This 
point is raised only to explain why appellant cannot with certainty direct 
the thrust of his argument here to issues clearly presented by the deci- 
sion below, but instead must argue the error of each of the pos ssible 


grounds of decision. | 


We are well aware that this Court said in Filson v. Fountain, 84 
U.S. App. D.C. 46, 48, 171 F.2d 999, 1001 (1948), that findings of fact 
and conclusions of law are not required in ruling on a motion for sum- 
mary judgment, and that the 1948 amendment to Rule 52(a), Federal Rules 
of Civil Procedure, expressly so provides. However, we do hot believe 
that either the amended Rule 52(a) or this Court's decision in Filson Vv. 


Fountain meant to give approval to the obscuring of the ground of deci- 


sion where summary judgment is granted. | 


On motion for summary judgment the allegations of the complaint 
must be accepted as true (Hiern v. St. Paul-Mercury Indemnity Co., 262 
F.2d 526, 529 (C.A. 5, 1949)), hence findings of fact were not necessary 
here. But to grant summary judgment on the basis of a plea| iof privilege 
necessitated a ruling by the court below on the question of law as to 
whether the libelous matter was relevant to the judicial proceedings in 
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which it was used. Young v. Young, 57 App. D.C. 157, 159, 18 F.2d 807 
(App. D.C. 1927); Harlow v. Carroll, 6 App. D.C. 128 (1895). 


There is no indication in the record that the court below made this 
essential determination. The indications are to the contrary. Appellant's 
motion for summary judgment as to liability was based on the files in 
Civil Actions Nos. 1025-59 and 3333-59 in the court below, of which that 
court was asked to take judicial notice in this case. (JA 15). The ques- 
tion of relevancy could not have been deter mined without reference to the 
files in the cases where the libelous matter was used. The order for 
summary judgment does not recite that consideration was given to the 
files in those cases (JA 20), and the court below rejected a form of order 
which included such a recital (JA 21). For this reason appellant submits 
that in fact privilege could not have been the basis for the decision below. 
Nevertheless, the question of privilege is argued in this brief, as appel- 
lant is seeking a decision here on the basic merits of his case, and not 
simply a reversal and remand for clarification of the decision below as 
was done in Winter Park Tel. Co. v. Southern Bell Tel. & Tel. Co., 181 
F.2d 341 (C.A. 5, 1950). 


Another possible ground of decision below is that the complaint 
fails to state a claim, on the theory that the language complained of is 
not libelous per se and no special damages are alleged. The determina- 
tion of whether this language is libelous per Se is again a question of law. 
Lane v. Washington Daily News, 66 App. D.C. 245, 85 F.2d 822 (App. D.C. 
1936). 


A motion to dismiss is the usual means by which one challenges 
whether a complaint states a claim. While this question can also be 
reached on a motion for summary judgment, this unusual approach should 
make the court below more careful to spell out the basis for its decision. 
The question is briefed herein as though it were clearly spelled out. 
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Ul 
| 
THE LIBELOUS STATEMENTS COMPLAINED OF IN EACH OF THE 
THREE COUNTS OF THE COMPLAINT WERE NOT PRIVILEGED, AS 
THOSE SET FORTH IN THE FIRST AND SECOND COUNTS WERE | 
MADE IN POINTS AND AUTHORITIES, WHICH ARE NOT A PART 
OF THE RECORD IN THE JUDICIAL PROCEEDINGS IN WHICH | 
THEY ARE FILED, AND MOREOVER ALL THREE LIBELOUS STATE- 
MENTS WERE IRRELEVANT TO SAID PROCEEDINGS. 


A 


The Privilege of Judicial Proceedings Does Not Extend to Points — 
And Authorities, Which Are Not a Part of the Record 
| 


The leading case in the District of Columbia on the question of the 


extent to which judicial proceedings are privileged is Harlow v. Carroll, 
6 App. D.C. 128 (1895), wherein a litigant and his solicitor were both sued 
for libel because of language included in an answer filed toa bill in chan- 
cery. The offending language was on motion stricken from the! files in the 
equity suit as irrelevant, impertinent and scandalous, and in the libel 


action which followed the litigant and his solicitor conceded that it was so. 
| 


In the Harlow case the defendants argued that there was an absolute 
privilege as to matters occurring in judicial proceedings, and that where 
a person is libeled in judicial proceedings the only remedy is by contempt 
proceedings in the court where the alleged libel was published, This was 
a case of first impression in this jurisdiction, and in its opinion this Court 
reviewed at length the decisions in other jurisdictions. This Court con- 
cluded that the absolute privilege argument was unsound, and stated the 
rule for this jurisdiction in the following language (6 App. D.C, at 139-140): 


Without further review of the authorities, we may say 
that we are of the opinion that the cause of justice can never 
be subserved by the perpetuation of palpable injustice, and 
that there can be no just rule of public policy that would not 
clearly distinguish between reasonable freedom of speech 
and the wantonness of unjustifiable malice. There is no 
danger that the right of fearless advocacy will be unduly 
restricted by this limitation upon the privilege; for the 
matter, to which the privilege does not extend must be so 
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palpably wanting in relation to the subject matter of con- 
troversy as that no reasonable man can doubt its irrele- 
vancy and impropriety; and it will always be a matter of 
law for the judge, and never a question of fact for the jury, 
to determine that irrelevancy and impropriety. 


In Young v. Young, 57 App. D.C. 157, 159, 18 F.2d 807, 809 (1927), 
which involved libelous matter in a petition for maintenance, this Court 
stated a rule of liberal construction in determining relevancy, with all 


doubt to be resolved in favor of relevancy. In Brown v. Shimabukuro, 


73 App. D.C. 194, 195, 118 F.2d 17, (1941), involving an affidavit, this 
Court said that 

* * * statements in pleadings and affidavits are absolutely 

privileged if they have enough appearance of connection 

with the case in which they are filed so that a reasonable 

man might think them relevant. * = 

Thus this Court has never extended the privilege of judicial proceed- 
ings to documents other than pleadings and affidavits. The libelous lan- 
guage complained of in the First and Second Counts of the complaint is 
contained in statements of points and authorities (JA 4). Under Local 
Rule 9(b) of the District Court a statement of points and authorities is 
not even a part of the record in a case. There is nothing in the decisions 
of this Court, and certainly there are no overriding considerations of 
public policy, which would justify extending the privilege to matters out- 
side the record. 


We submit, therefore, that on this ground alone the judgment of 


the court below was erroneous as to the First and Second Counts. 
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A Charge That Appellant Has From Time to Time Told the Court Half- 
Truths When Appearing Before the Court in the Case Then Pending ond 
In Other Cases is Irrelevant to the Issues Raised by o Motion to Set 
Aside a Default on a Counterclaim and to Dismiss the Counterclaim. 


| 

Examining the entire document in which the language set forth in 
the First Count is used (JA 23-25), it appears that this language is a part 
of appellee's argument that a counterclaim should be dismissed. The rule 
that on a motion to dismiss the allegations of a complaint or counterclaim 
must be taken as true is too well established in this and every other Federal 
circuit to require citation. Therefore, when appellee undertook to argue that 
certain allegations in the counterclaim were untrue, he was making an argu- 
ment which all Federal courts have consistently condemned as improper. 
Appellee did not stop even at that point, but proceeded to make a personal 
attack on opposing counsel in the following language (JA 24): 

* * * This is but an example of the half-truths which 

counsel for the defendants has from time to time told 

the Court when appearing before the Court in this and 

other cases * * * 

Even under the liberal standard of relevancy, the libeidus matter 
must relate to considerations which might influence the decision of the 
court. Brown v. Shimabukuro, supra. If ona motion to dismiss the 
court may not weigh the truth of the allegations in the counterclaim, 

a fortiori the court may not consider an allegation that opposing counsel 
has from time to time told half truths in oral argument. Such a charge 
is obviously irrelevant to consideration of the sufficiency of allegations 


in a pleading. 


The ultimate in irrelevance was reached by appellee when he 
charged that appellant had told the court half truths "in other cases" 


| 
than the case then pending. On no theory can this charge be made relevant 


to the pending case. To extend the privilege to such a charge will mean 
that the personal reputation of counsel can be tried in any case along with 
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the legitimate issues, and leave the members of the Bar open to the most 


vicious sort of vilification without any protection or redress. 


Cc 


Where the Only Issue Raised on a Motion to Enforce Full Compliance 
With on Order for Production of Documents Was in Effect Conceded 
When Appellee Attached to His Opposition a Copy of the Document 


Sought, a Charge by Appellee in His Opposition that Appellant Had 

Made co Statement on Information and Belief in an Affidavit which 

He Would Know Could Not Be True, is Irrelevant, os There is No 

Issue to Which it Could Relote. 

In Civil Action No. 1025-59 appellant, on behalf of his clients, filed 
a motion for an order enforcing full compliance with an earlier order for 
production of documents (JA 26). Appellant filed his affidavit in support 
of the motion, setting forth what had been produced under the prior order, 
the substance of correspondence with appellee on the subject, a telephone 
call to appellant from W. A. Clark (one of the defendants in this action who 


has not yet been subjected to the jurisdiction of the court), and certain in- 


formation concerning the document which appellant sought to have produced 
(JA 27-28). 


Thus the only issue raised by this motion was whether appellee's 
client had a document which he should be required to produce. This issue 
was rendered moot when appellee attached to his statement of points and 
authorities a copy of the document in question (JA 11, 29-30, 31-32). 


Stung by the necessity of having to produce a document which they 
obviously wished to withhold, appellee and his client, William B. Adams 
(likewise one of the defendants in this action, but not before the Court on 
this appeal), lashed back with a personal attack on appellant. Seizing on 
the fact that the document they produced was entirely handwritten by one 
Shirley K. Kreimeyer, rather than being typed and signed by her as appel- 
lant had been informed, appellee in his points and authorities in opposition 
to the motion used the following language which is the basis for the Second 
Count (JA 5, 29): 
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* * * The statements contained in the affidavit of Alvin, 
O. West to the effect that he had been informed and be- | 
lieves that the minutes of September 1, 1958 were typed 
and signed by Shirley K. Kreimeyer he would know could 
not be true, all that Mr. West had to do was to contact 
Shirley K. Kreimeyer. dita | 


| 
Appellant contends that, in applying the "reasonable man” standard 


of the Brown case, a reasonable man would think that only those matters 
were relevant to a judicial proceeding which supported or tended to sup- 
port a claim for relief or a defense against a claim. Judged Py this 
standard, appellee's charge that appellant swore on information and be- 
lief to a statement he would know could not be true is clearly |irrelevant. 
Appellee did not make this charge in support of any claim for relief, as 
in this particular matter the motion was directed against appellee" s client. 
Yet the libelous charge was not a part of their defense, for when appellant 
forced the issue by filing his motion, appellee and his client conceded the 
point by producing the document sought (JA 29-30, 31-32). | 


Once the missing document had been produced, the pending motion 
became an uncontested matter. Indeed, the only response that appellee 
and his client needed to make was to produce this document. | The points 
and authorities were unnecessary, for there was no issue to be decided 


under the motion. | 


Appellee's malicious intent is further apparent from the fact that 
he did not make his attack on the accuracy of the infor mation on which 
appellant based his statement, but instead directed his attack against 
appellant personally, charging that appellant made a statement under 
oath "he would know could not be true" (JA 29). 


| 
We submit that this charge of willful false swearing was irrelevant 
to the judicial proceeding in which it was made. 
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D 


In the Some Circumstances As in C above, a Charge with Reference to 
A Statement Made by Appellant on Information and Belief in an Affi- 
davit that Appellant Could Not Have Been So Informed, That His 
Statement is False, and That it Wes Known by Him to be False ot the 
Time He Made it Under Oath is Irrelevant, as There is No Issue to 
Which it Could Relate. 


The affidavit of William B. Adams, which appellee filed in Civil 
Action No. 1025-59, was even more vitriolic than the points and authorities 


in opposition referred to under C above. 


Adams’ affidavit states in substance that appellant could never have 
been informed as he claimed to be, that the statement in appellant's affi- 
davit is false, and that appellant knew it to be false at the time he made 
this statement under oath (JA 31). 


As we have pointed out above, the only issue raised by the motion 
filed by appellant was whether Adams had a document which he should be 
required to produce. Since both Adams and appellee conceded this point 
by filing a copy of the document and serving a copy of it on appellant, the 
charges against appellant made in the Adams affidavit were irrelevant to 
the action in which they were filed for the same reasons set forth under 


C above as to appellee’s points and authorities. 


mm 


CHARGES THAT APPELLANT, AN ATTORNEY, HAS FROM TIME TO 

TIME TOLD THE COURT HALF TRUTHS IN A PENDING CASE AND 

IN OTHER CASES AND THAT HE HAS KNOWINGLY MADE FALSE 

STATEMENTS UNDER OATH ARE LIBELOUS PER SE. 

The language on which the First Count is based charges that appel- 
lant has from time to time told the Court "half truths’ when appearing 
before the Court in Civil Action No. 3333-59 "and other cases."' The 
language set forth in the Second Count charges that appellant made a 
statement in an affidavit which he would know could not be true. The 
Third Count is based on language which charges that appellant made a 
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| 
false statement in an affidavit which he knew to be false when he made it. 


In each instance the language used is clear and unambiguous, so 
that it is for the Court to say whether that language is defamatory or not. 
Washington Post Co. v. Chaloner, 250 U.S. 290 (1919); Lane v, Washington 

| 


Daily News, supra. 


Appellant, as a member of the Bar of this Court and other courts, 
has taken an oath to demean himself as an attorney and counsellor up- 
rightly and according to law. Statements charging appellant with dishonest 
or improper actions in his practice are actionable per se. Gearhart v. 
WSAZ, Inc., 150 F.Supp. 98 (E.D. Ky, 1957), affirmed, 254 F.2d 242 
(C.A. 6). Certainly these charges against appellant are libel per se as 
defined in this jurisdiction — charges which tend to bring the [plaintiff 


into contempt, ridicule or disgrace. Lane v. Washington Daily News, 
supra; Washington Herald Co. v. Berry, 41 App. D.C. 322 (1914). 


Insofar as his practice before the courts is concerned, a reputation 
for professional integrity is one of appellant's principal assets. When 
appellee placed in writing in the files of the court below false statements 
which say to the judges of that court that appellant tells them/half truths 
when he appears before them and that he is a man who knowingly swears 
to a falsehood, and attacked appellant's reputation in an area where such 
false statements can do the greatest damage — in the court where appellant 
practices. This Court has condemned such conduct in the following lan- 
guage (In Re Adrianns, 17 App. D.C. 39, at 47-48): 


* * * He has no right to attempt to cast foul and unfounded 
aspersions upon the character and conduct of his brother 
members of the bar, any more than he has to asperse and 


defame, without justification, the character and motives of 


the judge upon the bench. Especially is he without warrant 
in an attempt to make the records of the courts, from the 
lowest to the highest, vehicles of malicious scandal and 
libel of any member of the bar. * * * The bar are entitled 
to be protected against such abuse of privileges by any of 


its brother members. * * * (Emphasis supplied) 
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The complaint does not allege special damages, SO that under the 
decisions of this Court the complaint does not state a claim unless the 
language complained of is libelous per Se. Conceivably the judgment 
below could have been based on a ruling that this offensive language 
was not libelous per Se. if that is the case, we respectfully submit that 


the court below was in error. 


IV 


IN ANY EVENT, THE RULING OF THE DISTRICT COURT IN CIVIL 

ACTION NO. 3333-59 STRIKING AS SCANDALOUS THE MATTER 

ON WHICH THE FIRST COUNT IS BASED IS RES JUDICATA WITH 

RESPECT TO THE ISSUES AS TO THE LIBELOUS NATURE OF THE 

MATTER AND ITS IRRELEVANCE TO THE ACTION IN WHICH IT 

WAS FILED. 

In Trustees of the Temple Hill Baptist Church v. Frank K. 
Brasington, et al., Civil Action No. 3333-59 in the court below, the 
defendants, acting by their attorney, Alvin O. West, the present appel- 
lant, moved to strike as scandalous the language which is the basis for 
the First Count in appellant’s complaint herein, and this motion was 


granted by the court below (JA 25). Appellee, as attorney for plaintiff 


in that action, opposed the motion. 


Scandalous matter is by definition unnecessary Or irrelevant 
matter criminatory of the person referred to or reflecting on his 
character. Burke v. Mesta Mach. Co., 5 F.R.D. 134 (W.D. Pa. 1946); 
Manhattan Trust Co. v. Chicago Electric Traction Co., 188 Fed. 1006, 
1008. 


Thus, in granting the motion to strike in Civil Action No. 3333-59 
on the ground that the language complained of was scandalous, the court 
below necessarily determined not only that the matter was irrelevant 
but also that it was criminatory of plaintiff or reflected on his character. 
Language which is criminatory of a person or reflects on his character 
is plainly such as would tend to bring that person into contempt, ridicule 
or disgrace, which is the standard laid down by this Court for determining 
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| 
what language is libelous per se, Lane v. Washington Daily News, 66 App. 
D.C. 245, 85 F.2d 822 (1936); Washington Herald Co. v. Berry, 41 App. 
D.C. 322 (1914). 


| 
We have found no court decision which discusses directly the effect 


in a subsequent libel action of the granting of a motion to strike scandal- 
ous matter in the proceeding in which such scandalous matter is used. 
However, on this point the parallel between this action and Harlow v. 
Carroll, 6 App. D.C. 128 (1895), is instructive. That case involved 
libelous matter which had been inserted in an answer toa bill in equity. 
There, as here, the litigant and his attorney were both made defendants 
in the subsequent libel action. There, as here in the First Count, the 
language complained of had, on motion, been stricken as scandalous. 
Significantly, the effect of this ruling was never contested in the Harlow 
case, as there the defendants conceded that the language was what the 
court of equity had decided it to be — "irrelevant, impertinent and 
scandalous." 6 App. D.C. at 132. There this Court obviously considered 
"scandalous" as equivalent to "libelous." 


Cf. In Re Adrianns, 17 App. D.C. 39 (1900) and In Re Reid, 45 App. 
D.C. 240 (1916), both disbarment proceedings based on derogatory state- 
ments about another attorney contained in papers filed in court. In each 
of these cases the offending matter was on motion stricken from the files 


as scandalous and libelous. | 


When appellee Dawson responded to and argued the motion to strike 
in that case, he was acting not only for his clients but also for himself, 
because the motion could be granted only on the basis that appence 
personally had prepared and filed something in the case which should 
not have been filed. And appellant West clearly had an interest in the 
prosecution of the motion, since the scandalous matter was directed at 
him. Thus we have the identity of parties and of subject matter requisite 
to the application of the bar of res judicata. Cf. Fletcher v. Evening Star 
Newspaper Co., 72 App. D.C. 303, 304, 114 F.2d 582 (1940). 
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On this additional ground, therefore, we submit that the court 
below erred in granting summary judgment to appellee as to the First 
Count. 


CONCLUSION 


For the foregoing reason, the judgment of the court below should 


be reversed. 


Respectfully submitted, 


JOSEPH L. NELLIS 


1411 K Street, N.W., 
Suite 300 
Washington 5, D. C. 


Attorney for Appellant 
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QUESTIONS PRESENTED 


_ Whether under the Federal Rules of Civil Procedure 
there is a requirement that the trial judge make findings 
of fact and rulings of law in a proceeding for summary 
jadgment. 


Whether Appellee’s Statements in ‘‘ Points and Author- 
ities . . .”? and affidavits filed in proceedings before 
the District Court were matters filed in Judicial pro- 
ceedings and are privileged. 


Whether an action for civil conspiracy will lie where 
the acts comprising the conspiracy are privileged ; 
where the appellant has not alleged the specific actions 
which comprise the conspiracy ; and where no special 
damages are claimed. 


Whether the assertedly libelous language could be 
found to be libel per se. 


. Whether a ruling of res judicata operates upon appellee 
who was not a party to the prior ruling of a court. 


_ Whether a determination of scandalous matter is at 


once a determination of libel per se. 
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and failure of the trial court to do so is not 
reversible error 


. Appellee’s statements made in “Points and 
‘Authorities .. .’? and affidavits filed in proceed- 
ings before the District Court were matters filed 
in judicial proceedings and are privileged .... 


(a) The privilege of judicial proceedings ex- 
tends to points and authorities as well as 
other matters which are filed with the court 


(b) The assertedly libelous statements in Counts 
J, 2, and 3 of appellant’s Complaint all meet 
the required test of relevancy 


The allegations of conspiracy in appellant’s 
Complaint are without legal grounds and the 
entire count three which is based solely on con- 
spiracy as to appellee is without legal effect .... 


(a) An action for conspiracy to libel is without 
legal effect unless appellant has made out 
a case for the libel itself 


(b) In order to bring a valid action in con- 
spiracy, plaintiff must allege the specific 
actions which comprise the conspiracy and 
a general allegation of conspiracy is in- 
sufficient 


(c) To sustain a civil action for conspiracy, 
special damages must be proved 
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libelous per se, the plaintiff has failed to state 
a cause of action 


5. Appellant's argument of res judicata is no ap- 
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(a) The ruling striking matter as scandalous 
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IN THE 


United States Court of Appeals 


For tue Districr or Copumsia Circuit 
No. 16,533 
Auvin O. West, Appellant 
v. 


Craupe L. Dawsox, Appellee 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant appeals from a judgment of the United States 
District Court for the District of Columbia granting 
Appellee Claude L. Dawson summary judgment. (J-A. 
20)? 


10On March 7, 1961, plaintiff-appellant filed a ‘‘Motion For Summary 
Judgment As To Linbility.’’ This motion was denied by Judge Matthew F. 
McGuire of the District Court, by order dated May 15, 1961 and an order 
denying plaintiff-appellant’s ‘*Motion to Set Aside Order And For Rehbearing”’ 
was entered June 15, 1961. By virtue of appellant's firat Statement in the 
jurisdictional statement to his brief (Br. p. 1), it would appear that appellant 
is not appealing the trial court's ruling on his ‘*Motion For Summary 
Judgment.’’ 
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An examination of all three counts comprising the 
Complaint also demonstrates that all the statements which 
plaintiff-appellant asserts to be libelous are contained in 
points and authorities and affidavits filed with this court. 


(1) In Count one, the asserted libel occurred in a docu- 
ment entitled ‘‘Points and Authorities in Support of 
Motion to Set Aside Default Entered by the Clerk, and to 
Dismiss the Alleged Counterclaim Filed on Behalf of the 
Defendants’? which was filed on or about January 20, 1960 
in the office of the Clerk of the District Court in Trustees 
of the Temple Hill Baptist Church v. Frank K. Brasington, 
et al., Civil Action No. 3333-59. (J-A. 24) 


(2) In Count two, the asserted libel occurred in a docu- 
ment entitled ‘‘Points and Authorities in Opposition to 
the Motion of the Defendants for an Order Enforcing Full 
Compliance with the Order of this Court for the Production 
of Minutes of the Temple Hill Baptist Church,’ which 
was filed on or about January 20, 1960 in the Office of the 
Clerk of the District Court in William B. Adams v. John 
M. Firmin, et al., Civil Action No. 1025-59. (J.-A. 29) 


(3) In Count three, the asserted libel occurred in a 
document entitled ‘‘ Affidavit in Opposition to Motion of 
the Defendants,’’ which was filed on or about January 20, 
1960 in the office of the Clerk of the District Court in 
William B. Adams v. John M. Firmin, et al., supra. 
(J.A. 31) 


The court’s attention is called to what might be a 
significant omission from the “‘Points and Authorities 

_ .2? which were the subject of Count 1 of the appellant’s 
complaint. On page 21 of the appellant’s brief, the follow- 
ing language from such “Points and Authorities . . .’’ is 
quoted: 


«| . This is but an example of the half truths which 
counsel for the defendants has from time to time told 
the court when appearing before the court in this and 
other cases. . -” 
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The appellant then argues on the same page of his type- 
written brief: 


‘The ultimate in irrelevance was reached by appellee 
when he charged that the appellant had told the court 
half truths ‘in other cases’ than the case then pending.”’ 


“¢Points and Authorities”? with the omitted language in- 
cluded reads as follows: 


“This is but an example of the half truths which 
counsel for the defendants has from time to time told 
the Court when appearing before the Court in this and 
other cases involving the vicious libel for tchich he, 
himself, was primarily responsible.”’ (Emphasis 
supplied) 


The emphasized language which was omitted by the 
appellant indicates that appellee was referring to the other 
related cases. The ‘‘Points and Authorities .. .”’ were 
filed in Trustees of the Temple Hill Baptist Church v. 


Frank R. Brasington, et al., Civil Action No. 3333-59. The 
other related cases referred to were Adams v. West, Civil 
Action No. 3201-59, and Adams v. John M. Firmin, et al., 
Civil Action No. 1025-59, all of which cases grew out of 
the same fact situation and involved multiple libel suits 
growing out of the same fact situation. That these cases 
are all related can be best appreciated from the fact that 
the appellant himself in his ‘* Motion for Summary Judg- 
ment”’ stated that his motion was based in part on the files 
of William B. Adams v. John M. Firmin and Trustees of 
the Temple Hill Baptist Church v. Frank KR. Brasington. 
(J.A. 15) 


To the extent that the appellant’s argument could be 
understood to mean that ‘‘other cases’? involve cases 
totally unrelated to the Temple Hill case and the facts 
surrounding said case, appellant’s argument would be quite 
misleading. To avoid possible misunderstanding, appellee 
brings this matter specially to the Court's attention. 


+ 


Appellant's deposition was tuken on January 27, 1961. 
During the course of this deposition, when questioned 
about the alleged conspiracy, and with particularity as to 
the third count of the Complaint. in which appellee is 
charged with the responsibility for another man’s affidavit, 
the appellant repeatedly stated that at that time he could 
not give the specifie acts of conspiracy other than that 
the appellee filed the affidavit in court and served as the 
lawyer in the case. (Dep. 9, 13, 18, 22, 95-26. J.A. 8-11) 
While appellant refused to state that simply because an 
attorney files 2 paper in court which subsequently proves 
to be in some manner incorrect or false, the attorney was 
liable. appellant ultimately based appellee’s liability on the 
following language: 


“Mr. Dawson had read my affidavit, he must have, as 
J sav. and he would know on the basis of that that this 
stetement in the Adams afidavit was false; and he 
must have filed it, knowing it was false, and done it 
deliberately.”’ (Dp. 27. J-A-. 12) 


Finally, the appellant admitted that he was not claiming 
special damages: that the $225,000.00 in damages was for 
punitive damazes and that he did not then know of any 
basis he would have to claim special damages. (Dp. Pp. 29. 
J.A. 12) 


RULE INVOLVED 
Rule 52 (a) of the Federal Rules of Civil Procedure in 
pertinent part provides: 


“Findings of fact and conclusions of law are unneces- 
sary on decisions of motions under Rules 12 or 56 or 
any other motion except as provided in Rule 41 (b).”’ 
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SUMMARY OF ARGUMENT 


1. Pursuant to Rule 52 (a) of the Federal Rules of Civil 
Procedure and the case law of this jurisdiction, there was 
no obligation upon the trial judge to give the grounds of 
decision in granting the appellee summary judgment. On 
this point, Rule 52 (a) explicitly states that: 

he Findings of fact and conclusions of law are 
unnecessary on decisions of motions under Rules 12 
or 56... .”’ 


2. The admitted and undisputed facts of record are that 
all the allegedly libelous statements which are the subject 
of this appeal are contained in ‘Points and Authorities 
_. 2? and affidavits filed in proceedings before the District 
Court. Pleadings and affidavits filed in the District Court 
are absolutely privileged if they have enough appearance 
of connection with the case in which they are filed so that 
a reasonable man might think them relevant. 


(a) The privilege extends to language contained 
within points and authorities because the underlying 
purpose of the privilege is to prevent the danger 
“that the right of fearless advocacy will be unduly 
restricted.”? Harlow v. Carroll. 6 App. D.C. 128. The 
danger of undue restriction of advocacy is as real in 
the matter of points and authorities as in pleadings 
and affidavits. Any interpretation of Local Rule 9 (b) 
which would not extend the privilege to points and 
authorities would also unduly restrict the underlying 
basis of the privilege. 


(b) The assertedly libelous statements in Counts 1, 
2, and 3 of appellant's Complaint all meet the 
required test of relevancy. As to Count 1, the language 
was contained in ‘*Points and Authorities in Support 
of Motion to Set Aside Default Entered by the Clerk, 
and to Dismiss the Alleged Counterclaim Filed on 
Behalf of the Defendant.”?  (J.A. 24) Ordinarily 
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when counsel moves that a default judgment be sect 
aside, he attempts to show the court that the court 
would not be doing a useless thing in setting aside a 
default judgment, that he does, in fact, have a valid 
defense. Since the plaintiff was charged among 
other things with making unfounded demands for 
money and ‘threatening litigation’ (J.A. 17-18) it 
would be incumbent upon plaintiff to deny such 
assertions. 


The assertedly libelous language in Count 2 is contained 
in **Points and Authorities . . .°") (J.A. 29) Appellant 
on Court order had been provided with minutes of a certain 
meeting of the Temple Hill Baptist Church which appellant 
stated on information and belief were not the ‘‘original’’ 
minutes but were ‘‘corrected’’ minutes; the original 
minutes being typed and signed by a Shirley Kreimeyer. 
(J-A. 26-28) Appellee denied that the Court order had not 
been complied with and pointed out that appellant would 
have known that the original minutes had not been typed 
and signed by Shirley Kreimeyer if he had contacted 
Shirley Kreimeyer and asked her. (J.A. 29) 


The assertedly libelous language in Count 3 was con- 
tained in an affidavit of William B. Adams which was 
submitted in opposition to Appellant’s motion referred to 
above. (J.A.31) This affidavit by Dr. William B. Adams, 
pastor of the Temple Hill Baptist Church, grew out of 
the same fact situation described above. Dr. Adams stated 
in his affidavit that since Shirley K. Kreimeyer had never 
typed and signed the above-mentioned minutes, appellant 
could never have been so informed and what appellant 
stated in his affidavit was false and known to be false. 
(J.A. 31) 


In both instances very much at issue was the question of 
whether Shirley K. Kreimeyer had typed and signed the 
minutes. The effect of the language in both Counts 2 and 
3 was to deny that this was truce. Since appellant in effect 
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had aceused appellee by implication of doctoring the 
minutes originally given to appellant, it was most revelant 
that appellee point out to the court that the minutes as 
supplied were not in fact substantially corrected and, in 
any event, were not typed and signed by Shirley Kreimeyer. 


3. The allegations of conspiracy are without legal effect 
unless the plaintiff has made out a case for the libel itself 
because the gist of the civil action for conspiracy is the 
act or acts committed in pursuance of the conspiracy. 
Furthermore, to bring a valid action in conspiracy, the 
appellant must allege the specific actions which comprise 
the conspiracy and a general allegation of conspiracy is 
insufficient. Finally, to sustain a civil action for conspiracy, 
special damages must be proved. 


4. Since the appellant admits that there are no special 
damages, he must show in each case that the assertedly 
libelous language was libel per se. To do so he had to 
show to the trial court that the statements complained of 


injured him either in a pecuniary sense, which he denies, 
or in his professional reputation which he asserts. In his 
deposition, he was unable to state how he had been injured 
in his professional reputation. (Dep. 29. J.A. 12) Assum- 
ing that the language complained of was false, there was 
nothing so strongly defamatory as to meet the test of 
libel per se. 


5. A ruling by a district court judge striking the 
assertedly libelous language of Count 1 as scandalous is 
not res judicata as to the issue of libel per se because 
different standards must be met in each case. The mere 
fact that some of the factors determinative of scandal are 
also determinative of libel per se means nothing sinee the 
component factors of each are not mutually coextensive. 
In any event, the appellee was not a party of record in the 
proceeding where the language was ruled scandalous and 
such ruling cannot be held binding upon him. 


$ 
ARGUMENT 


1. UNDER THE FEDERAL RULES OF CIVIL PROCEDURE AND 
THE CASE LAW OF THIS JURISDICTION THERE IS NO 
REQUIREMENT ON THE TRIAL JUDGE TO MAKE FINDINGS 
OF FACT AND RULINGS OF LAW IN A SUMMARY JUDG- 
MENT AND FAILURE OF TRIAL COURT TO DO SO IS NOT 
REVERSIBLE ERROR 


Rule 52 (a) of the Federal Rules of Civil Procedure reads 
in pertinent part as follows: 
BS: . Findings of fact and conclusions of law are 
unnecessary on decisions of motions under Rules 12 
OR DOs =” 


This statement from the rule is from the amendment to 
Rule 52 (a) effective March 19, 1948. The Note to this 
amendment states: 


“The last sentence of Rule 52 (a) as amended will 
remove any doubt that findings and conclusions are 
unnecessary upon decisions of a motion, particularly 
one under Rule 12 or Rule 56, except as provided in 
amended Rule 41 (b).”’ 


The Note referred to the case of Thomas v. Peyser, 73 App. 
D.C. 155 (1941), which predated the amendment by some 
seven years. This court stated in Peyser that 


‘‘There is no merit in appellant’s contention that the 
trial court should have made findings of fact. . . 
This case was not tried upon the facts. The facts were 
admitted by the motion to dismiss. . . . The only 
issues determined by the trial court were questions of 
law and these adequately disposed of the case.”” 
Supra at 160. 


This has been the decision of this Court in all cases decided 
since the Peyser case. See Gurley v. Wilson, 99 U.S. App. 
D.C. 336, 337 (1956); Simpson v. District of Columbia, 
85 U.S. App. D.C. 275, 279-280 (1948) ; Filson v. Fountain, 
84 U.S. App. D.C. 46, 48 (1948). 
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In view of the pertinent language of the Federal Rules 
of Civil Procedure and the cases decided by this court, 
Appellant’s first ground of error is frivolous and without 
merit. 


2. APPELLEE'S STATEMENTS MADE IN “POINTS AND AU- 
THORITIES .. .” AND AFFIDAVITS FILED IN PROCEED- 
INGS BEFORE THE DISTRICT COURT WERE MATTERS 
FILED IN JUDICIAL PROCEEDINGS AND ARE PRIVILEGED 


Appellant’s brief sets out the law in this jurisdiction 
that statements made in pleadings and affidavits filed in 
this court are absolutely privileged if they have enough 
appearance of connection with the case in which they are 
filed so that a reasonable man might think them relevant. 
Brown v. Shimabukuro, 118 F. 2d 17, 73 U.S. App. D.C. 
194 (1941). Relevancy in such a context is a question for 
the trial judge and not for the jury and in determining 
the question anything possibly pertinent should be resolved 
in favor of relevancy. Young v. Young, 18 F. 2d 807, 57 


App. D.C. 157, 159 (1927). In fact to be irrelevant, 
the matter must be so ‘‘palpably wanting in relation to 
the subject matter of controversy as that no reasonable 
man can doubt its irrelevaney.”? Harlow y. Carroll, 6 App. 
D.C. 128 (1895). 


Faced with the clear statement of the law in the District 
of Columbia, the appellant has only two arguments open: 
first, he might argue that the allegedly libelous statements 
are so “‘palpably wanting in relation to the subject matter 
of controversy as that no reasonable man can doubt its 
irrelevancy’’; secondly, he might argue that the statements 
were not made on pleadings and other matter which were, 
strictly speaking, filed before this court. In tact, appellant 
does make both these arguments. Appellant argues first, 
that the matter set out in the first and second counts of his 
complaint were statements made in points and authorities 
and, secondly, that all three allegedly libelous statements 
were irrelevant to said proceedings. (Brief, p. 18). 
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(a) The Privilege of Judicial Proceedings Extends to Points 
and Authorities as Well as Other Matters Which Are Filed 
With the Court 


Appellant asserts two arguments for the position that 
privilege does not extend to points and authorities: 
(1) None of the cases decided in this jurisdiction specifically 
involve points and authorities: (2) Under Local Rule 9 (b) 
of the District Court a statement of points and authorities 
is not even a part of the record in a case. (Brief, pp. 19-20). 


As for the first argument, appellant makes no attempt 
to argue that there is a legally significant reason why 
pleadings and affidavits should be privileged and points 
and authorities should not. Appellant never examines the 
rationale underlying the rule to show its inapplicability to 
points and authorities. There is, of course, a very rea- 
sonable explanation for such failure. The rule exists so 
that there will be no danger ‘“‘that the right of fearless 
advocacy will be unduly restricted.”? Harlow v. Carroll, 
6 App. D.C. 128. The danger of undue restriction of 
advocacy is as real in the matter of points and authorities 
as in pleadings and affidavits. The simple fact that no 
cases have come up involving privileged points and au- 
thorities, if it proves anything, proves that once the 
guidelines of the privilege were established by the courts, 
no one ever really thought the argument appellant is now 
raising was even worth the price of printer’s ink. 


‘As for the second argument, the fact that Local Rule 
9(b) states that points and authorities shall not be ‘‘a 
part of the record’’ is largely beside the point. The 
rationale of the rule of privilege must be met and, part of 
the record or not, failure of the courts to extend the 
privilege to points and authorities would unduly hamper 
the right of fearless advocacy. If appellant were truly 
serious about his proposition, then he should have given 
us some legal reasoning for what would in effect he a 
severe limitation on the ‘‘right of fearless advocacy.”’ 
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(b) The Assertedly Libelous Statements in Counts 1, 2, and 3 
of Appellant’s Complaint All Meet the Required Test of 
Relevancy 


The assertedly libelous statement set forth in Count 1 
of appellant’s Complaint is contained in Points and Au- 
thorities in Support of Motion to Set Aside Default Entered 
by the Clerk, And to Dismiss the Alleged Counterclaim Filed 
On Behalf of the Defendant, in the case of Trustees of 
Temple Hill Baptist Church v. Brasington. (J.A. 24) The 
default judgment had been entered on the defendant’s 
counterclaim in this suit. Ordinarily when counsel moves 
that a default judgment be set aside, he attempts to show 
the court that the court would not be doing a useless thing 
in setting aside a default judgment, that he does, in fact, 
have a valid defense. Since the plaintiff was charged 
among other things with making unfounded demands for 
money and ‘‘threatening litigation”’ (J.A. 17-18) it would 
be incumbent upon plaintiff to deny such assertions. 


The assertedly libelous statement set forth in Count 2 
of appellant’s Complaint was contained in a document 
called ‘‘Points and Authorities in Opposition to the Motion 
of the Defendants for an Order Enforcing Full Compliance 
with the Order of this Court for the Production of Minutes 
of the Temple Hill Baptist Church.’? (J-A. 29) The 
assertedly libelous statement set forth in Count 3 of appel- 
lant’s Complaint was contained in a document entitled 
“Affidavit in Opposition to Motion of the Defendant.” 
(J.A.31) This latter was an affidavit by William B. Adams 
and not by appellee Claude Dawson. (J.-A. 32) These 
documents were filed in answer to a ‘‘ Motion of Defendants 
for Order Enforeing Full Compliance with Order for the 
Production of Documents And Also Requiring Further 
Production of Documents, or in the Alternative Dismissing 
the Action’? (J.A. 26) accompanied by an ‘Affidavit of 
Alvin O. West.”? (J.A. 27-28) 


The document sought in this latter motion was for 
certain ‘‘original minutes’? of a congregational meeting of 
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Temple Hill Baptist Church held on September 1, 1958. 
(J-A. 26) According to the attached affidavit, of Alvin O. 
West, it was at this meeting that the congregation of said 
chureh authorized Mr. Claude Dawson to prosecute a claim 
on behalf of said church against the District of Columbia 
Baptist Convention. (J.-A. 27) Since in what Alvin West 
refers to as the ‘‘corrected minutes’” (JA 26) there was 
no mention of such appointment, Mr. West decided to try 
again and to request a copy of what he characterized as 
the ‘‘original documents’? (J.-A. 27) of such meeting. 
Mr. West stated that he was informed and believed that a 
Shirley K. Kreimeyer typed and signed the original minutes 
of meetings of said church held on September 1, 1958. 
(J.A. 28) 


It does not take much digging here to see that Mr. West 
did not find what he wanted in what he calls the ‘‘cor- 
rected minutes’? which were first given to him and was 
in effect suggesting by his motion and affidavit that certain 
information had been ‘‘corrected’’ out of the original 
minutes and that what he was looking for was contained 
in the ‘‘original’”’ typewritten copy. It was with this back- 
cround that Mr. Claude Dawson stated in his statement 
of points and authorities, the subject of Count 2 of the 
Complaint, that the specified minutes were not typed. This 
in fact was admitted by appellant in his deposition: 


“<Q, You know now as a fact, don’t you, that Miss 
Kreimever never actually signed those minutes? 

‘©. That is quite probably true. She wrote them 
out in longhand, in her own hand.’’ (Dep. 25 J.A. 11) 


If the appellant has requested an ‘original’? document 
which he is informed and believes was typewritten and 
signed, then under what theory does it become libelous 
for the appellee to state that in fact it was not typewritten 
and signed and that appellant could have discovered that 
such was true by contacting the person who appellant 
claims had signed it? This question becomes especially 
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troubling when the appellant subsequently admits that what 
he refers to as the ‘original’? was not typed and signed. 
(Dep. 25 J.A. 11) The Answer the appellant gives is set 
out in the deposition as follows: 


“<Q. ... So that the statement in that affidavit that 
she had not signed them was correct, the statement 
of Mr. Adams, as far as you know now. 

“A. Not the entire statement that he makes, it’s 
not correct. In the first place, what I said in my 
affidavit—and you see, in his affidavit he very care- 
fully—well, strike ‘‘carefully”’. He does not restate 
my affidavit accurately. In my affidavit I stated, as I 
recall—and since you have your file there, you can 
doublecheck my recollection—that IT am informed and 
believe that Mrs. Shirley K. Kreimeyer typed these 
minutes and signed them, or whatever they—At any 
rate, it was a statement made by me on information 
and belief, which you as an attorney can appreciate isa 
statement that was not made of my own personal 
knowledge, but on information supplied to me.’’ (Dep. 
25-26 J.A. 11) 


In effect then, Mr. Adams’ answer states that the lan- 
euage is libelous because it does not restate his affidavit 
accurately. Let us compare. On page three of his above- 
mentioned affidavit (J.A. 28), Mr. West states: 


“T am informed and believe that Shirley K. Krei- 
meyer also typed and siqned the original minutes of the 
said church held on September 1, 1958.”’ 


Compare with assertedly libelous language: 


“| | The statements contained in the affidavit of 
Alvin O. West to the effect that he had been informed 
and believes that the minutes of September 1, 1958 
were typed and signed by Shirley K. Kreimeuyer he 
would know could not be true, all that Mr. West had 
to do was to contact Shirley K. Kreimeyer.”’ 


Now, if the appellant can show that the language 
emphasized in the second passage does not accurately repre- 
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sent the language of the first passage, then he deserves 
a medal reserved for the medieval monk who got one more 
angel on the head of a pin. If further the appellant admits 
that the minutes were in fact not typed and signed, which 
he does. What is libelous about appellee's stating that he 
could have found all this out by contacting Shirley K. 
Kreimeyer? Indeed. if all this be true, what could be 
more relevant? The appellant on this second count is 
wasting this Court's time and the time of opposing counsel 
with petty and frivolous arguments. 


The appellant has a further problem with argument on 
relevancy because he misunderstands the role of relevancy 
in evidence law. As Professor McCormick has pointed 
out in his work on Evidence, See. 162, p. 317: 


‘When it {circumstantial evidence] is offered and 
judged singly and in isolation, as it frequently is, it 
cannot be expected by itself to furnish conclusive proof 
of the ultimate fact to be inferred. Thus the common 
areument of the objector that the inference for which 
the fact is offered ‘does not necessarily follow’ is 
untenable, as it presupposes a standard of conclusive- 


2If this Court were to rul: that the plaintiff in this proceeding had stated 
2 eacse of action then we would be faced with the following absurd situation. 
Ox page 27 of the plaintif’’s deposition (J.A. 12) we read [by West]: 


“Mr. Dawson had read my affidavit, he must have, as I say, and he 

14 know on the basis of that, that this statement in the Adams affidavit 

foler; and he must hare filed, knowing it was false, and done it de- 
Uberately.’’ (emphasis supplied) 


Compare that utterance with one of the asserted libelous statements sect out 
erenced Complaint: 

“The statement to the effect that Shirley K. Kreimeyer typed and 
signed the original minutes of the meeting of the said church held on 
Sepuember 1, 1955 foler, and was known to be false by the said Alvin 
O. West at the time that he made this statement under oath on January 
8, 1960.7? (Complaint p. 4) (Emphasis supplied) 


Patently, if the latter statement ix actionable so is the former. But to make 
such statements actionable would be to compound litigation, clutter the court 
calendar wih coll matter properly at issue in more pertinent dispute, and 
make the court the arbiter of every slight and every ruffied feather. 
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ness which probably no aggregation of circumstantial 
evidence, and certainly no single item thereof could ever 
meet.’’ (emphasis supplied) 


Tt is precisely this argument that plaintiff-appellant is 
making as is more clearly seen in his deposition. The 
following exchange which took place between defendant’s 
attorney and plaintiff is found at pages 28 and 29 of the 
plaintiff’s deposition. (J.A. 12) 


“Q. (By Mr. Collins) You mean that the fact that 
these minutes had not been signed by Miss Kreimeyer, 
that that wouldn’t be relevant?”’ 

“CA. (By Plaintiff) Now wait a minute. The ques- 
tion is whether he has to make me out to be a liar 
in order to support his case. I don’t think that was a 
necessary part of his case.’’? (Emphasis supplied) 

“Q. My question is, if these statements had in fact 
been true, would they have been proper and relevant 
to have gone into that, if they had been true?”’ 


e e * e 
“A, Well, I don’t think that was a necessary part 
of his case. 
I don’t think that was required of him as an advocate. 
I think he could have made his point in opposition 
to the motion without going into that at all.’ (Em- 
phasis supplied) 


These answers given by the plaintiff, himself an attorney, 
serve to demonstrate plaintiff's misunderstanding of rele- 
vant evidence, It is not evidence which is a necessary 
part of a case but rather evidence which has a tendency to 
establish a proposition which it is offered to prove. On 
this very point, Judge Learned Hand spoke very clearly 
and succinctly in United States v. Pugliese, 153 F. 2d 
497, 500 (2nd Cir. 1946) : 


“Tts relevancy did not, and indeed could not, demand 
that it be conclusive; most convictions result from 
the cumulation of bits of proof which, taken singly. 
would not be enough in the mind of a fair minded 
person. All that is necessary, and all that is possible, 
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is that each bit may have enough rational connection 
with the issue to be considered a factor contributing 
to an answer. Wigmore Sec. 12.’” 


Even a casual examination of the ‘‘offending’’ language 
ag set out in plaintiff’s Complaint will demonstrate that all 
three assertedly libelous statements are logically relevant. 
In Sterenson v. Stewart. 11 Pa. 307 (1849) a leading case 
in the law of relevancy, the court stated: 


“It is sufficient for the purposes of his (Trial Judge) 
inquiry. that it has some affinity with the principal 
inquiry. though this may be weak or remote.”’ 


It is quite trae that what is “‘logically”’ relevant is not 
always admissible. Thompson v. American Steel & Wire 
Co.. 175 Atl 341, 317 Pa. 7 (1934). But in determining 
the question of relevancy in privilege cases, this Court 
in Young v. Young. 57 App. D.C. at 159, said in pertinent 
part: 

‘| it is the rule that the construction should be 
liberal, and that the privilege should embrace any 
statement which may possibly be pertinent. All doubt 


should be resolved in favor of the relevancy or per- 
tinency of the matter complained of.’’ 


3. THE ALLEGATIONS OF CONSPIRACY IN APPELLANT'S COM- 
PLAINT ARE WITHOUT LEGAL GROUNDS AND THE ENTIRE 
COUNT THREE WHICH IS BASED SOLELY ON CONSPIRACY 
AS TO APPELLEE IS WITHOUT LEGAL EFFECT 


The assertedly libelous language in Count 3 of appel- 
lant’s Complaint is contained in a document entitled 
‘* Affidavit in Opposition to Motion of the Defendants”’ 
which is an affidavit of William B. Adams and not of 
appellee Claude L. Dawson. (J.A. 32) Faced with the 
problem of complaining for a libel contained in an affidavit 
which is not that of appellee Dawson, appellant appears 
to argue that, Dawson is nonetheless guilty of the assertedly 
libelous language set forth in Count 3 as a co-conspirator 
with Adams. The allegations of conspiracy made out in 
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the Complaint are general in form and appear to have 
been included in the Complaint to hold appellee Dawson 
responsible for statements which the facts show were not 
made by him. 


In any event, the allegations of conspiracy set forth in 
the Complaint are without merit for at least three reasons: 
(a) an action for conspiracy to libel is without legal effect 
unless plaintiff has made out a case for the libel itself; 
(b) in order to bring a valid action in conspiracy, plaintiff 
must allege the specific actions which comprise the con- 
spiracy and a general allegation of conspiracy is insufficient : 
and (c) to sustain a civil action for conspiracy special 
damages must be proved. Since conspiracy will not lie 
on the basis of the record, the third count of the complaint 
is not applicable to appellee Dawson since it is only by way 
of conspiracy that he ean be at all related to the language 
set forth in the third count of the Complaint. 


a. An Action for Conspiracy to Libel Is Without Legal Effect 
Unless Plaintiff Has Made Out a Case for the Libel Itself 


All three counts in plaintiff’s Complaint sound in con- 
spiracy to libel, but the assertion of conspiracy adds 
nothing to the complaint if the libel is not actionable. 


Thus, where the court has held the asserted libel not to 
be actionable, it has automatically disposed of plaintiff's 
contention with reference to the charge of conspiracy to 
libel, To be precise, there is no such thing as a civil action 
for conspiracy. The action is for damages caused by acts 
committed pursuant to a formed conspiracy rather than 
the conspiracy considered in and of itself. 


The gist of the civil action for conspiracy is the act or 
acts committed in pursuance of the conspiracy. alle 
v. Oyster, 230 U.S. 165. [Error to the Court of Appeals of 
the District of Columbia.] (1913). See also Burns v. Spiller, 
4 F.R.D. 299 (1945), aff'd. 82 U.S. App. D.C. 91, cert. den. 
332 U.S. 792; De Bobula v. Goss, 90 U.S. App. D.C. 28 
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(1951). As was so succinctly phrased in Robertson v. 
Industrial Insurance Co., 75 So. 2d 198, 200 (Fla. 1954) : 


“The conclusion we have reached disposes of the 
appellant's contention with reference to the charge 
of conspiracy to slander, in view of the principle that 
the gist of such a charge is the slander itself, which 
as we have already held, is non-actionable under the 
facts of the case at bar.”’ 


See also Burns v. Spiller, supra. 


In the case at bar, the allegations of libel are not action- 
able because all the alleged libelous statements are priv- 
ileged. Since the conspiracy will not stand alone apart 
from the existence of acts which would give the plaintiff 
a cause of action, the charge of conspiracy has been sum- 
marily disposed of. 


b. In Order to Bring a Valid Action in Conspiracy, Plaintiff 
Must Allege the Specific Actions Which Comprise the Con- 


spiracy and a General Allegation of Conspiracy is In- 
sufficient 


The most careful examination of the Complaint in the 
above-referenced proceeding fails to indicate any specific 
z2ets of collusion, confederation, or cooperation upon which 
the plaintiff, West, could rely in an action for conspiracy 
against defendant, Dawson. Defendant would, thus, be 
unable to properly prepare his defense, inasmuch as, he 
would not be able to determine what asserted acts of his 
are the basis for an action of civil conspiracy. In order to 
clarify this situation defendant deposed plaintiff and dur- 
ing the course of deposition, counsel for defendant asked: 


“<Q. In other words, what improper acts do you claim 
Mr. Dawson did towards this conspiracy? 

“A. (By Mr. West) What is alleged in the Com- 
plaint, Mr. Collins. 


“6. Now the extent to which he has actually con- 
spired and what went on in the conspiracy is some- 
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thing that will necessarily have to be developed at a 
later time. 

“<Q. I want to know what improper acts and 
what conspiratorial acts you are claiming against 
him (Dawson) . We are entitled to know it. 

“CA, Well, I am resting on the Complaint.’’ (Dep. 
pp. 11-12 J.A. 9-10) 


Later, counsel for the defense again put to the plaintiff 
the following question: 


“‘Q. Now, then, what was the first thing he did 
towards the conspiracy? 

“CA, That wouldn’t be possible for me to say without 
further discovery on my part. He accepted the employ- 
ment and did the bidding and cooperated with those 
who had initially conspired, and it seems to me cer- 
tainly joined in with them and became a party with 
them in everything that was said and done.’’ (Dep. 
pp. 18-19 J.A. 10) 


From this answer it can be well understood why defend- 


ant cannot properly prepare his defense to the charge of 
conspiracy, because as to such charge the plaintiff himself 
admits that he is not able to state what asserted acts of 
defendant are involved in the conspiracy. We might ob- 
serve that this vagueness came on after the following 
colloquy between counsel and witness: 


es . Now, sir, will you tell us with particularity 


what the conspiracy of Mr. Dawson, what his part in 
the conspiracy consisted of? 

‘A. He was to be the mouthpiece. 

““Q. Well, you mean he was to be the attorney, as 
we say in movies or in the... 

“A, The spokesman. He handled the legal end of 
the necessary steps, legal steps that were required.’’ 
(Dep. p. 10 J.A. 9) 


Then after this amazing answer by which defendant was 
charged with actionable conspiracy because he acted as an 
attorney for his clients, the plaintiff was called into con- 
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sultation by his attorney and subsequently, for ten pages 
of the deposition, avoided any further amplification of the 
acts of conspiracy until he admitted, on page 19, (J-A. 10) 
he would have to use discovery to find out what the actions 
were. It is, of course, only conjecture that plaintiff’s 
counsel pointed out to him during their conference that 
plaintiff was hardly assisting his cause by alleging that 
the defendant was simply acting as a lawyer. 


Defendant is. thus. left in the anomalous position of 
not knowing what acts of conspiracy plaintiff would attempt 
to prove. Thus, on the basis of inadequate pleading and 
failure to amplify the charge when requested at deposi- 
tion. the plaintiff's charge of conspiracy qua conspiracy 
should be dismissed. A simple statement of conclusion 
does not suffice. As stated in Ransom Vv. Matson Nav. Co., 
1 Fed. Supp. 244, 246 (D.C. Wash. 1932) : 


‘The mere statement that the parties conspired, or 
that there was a conspiracy, is not enough. The stated 
conclusion must be predicated upon facts or circum- 
stances showng that there was collusion, confedera- 
tion, cooperation and related acts between the parties 
to carry out conjointly the unlawful enterprise, each 
to do necessary acts to effect the joint enterprise.”’ 


c. To Sustain a Civil Action for Conspiracy Special Damages 
Must Be Proved 


(ij) Whatever may he the case for other actions, in order 
to make out a cause of action for civil conspiracy qua con- 
spiracy there must be a damage inflicted upon the plaintiff 
by the acts asserted in the Complaint; otherwise the plain- 
tiff has failed to state a cause of action. Hansen v. Nicoll, 
40 App. D.C. 228 (1913); De Bobula v. Goss, supra. 


As was stated in the following language cited with 
approval in State v. Mcllhenny, 9 So. 2d 467 (La. 1942) : 
«¢*The essential elements, whether of a criminal or 


‘ejvil’ conspiracy, are the same, except that to sustain 
a civil action for conspiracy special damages must be 
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proved. 11 Am. Jur., ‘Conspiracy,’ Sec. 45 p. 577, 
578)’ 


See also Quin v. Leathem (1901) A.C. (Eng.) 495, 1 B.R.C. 
197. 


(ii) Plaintiff expressly denies special damages. 


During the course of the plaintiff’s deposition the follow- 
ing pertinent colloquy took place: 


“<Q. You have claimed here some $225,000 in dam- 
ages. Will you tell us, sir, precisely what the basis of 
this claim is? 

‘CA. These are punitive damages, Mr. Collins. I am 
not alleging any special damages in the Complaint. 

‘<Q. In other words, then, no special damages: all 
you are claiming is, because of the allegedly malicious 
action of Mr. Dawson, you are only claiming punitive 
damages? 

“A. That is right. As matters stand now, I do not 
know of any basis that I would have to claim special 
damages. * * *’? (Dep. 29 J.A. 12) 


4. UNLESS THE ASSERTEDLY LIBELOUS STATEMENTS ARE 
LIBELOUS PER SE, THE PLAINTIFF HAS FAILED TO STATE 
A CAUSE OF ACTION 


Since the appellant has admitted no special damages 
(Dep. 29 J.A. 12), he had to show that the statements at 
issue are libelous per se. The law in the District of 
Columbia is that special damages must be pleaded and 
proved unless the plaintiff pleads and proves libel per se. 
Schoen v. Washington Post. 100 U.S. App. D.C. 389, 391 
(1957). See also Erick Bowman Remedy Co. v. Jensen 
Salsbery Laboratories, 17 F. 24 255 (Sth Cir. 1926) : Fowler 
vy. Curtis Publishing Co., 86 U.S. App. D.C. 349, 351 (1949) ; 
and Meyerson v. Hurlburt, 68 App. D.C. 360 (1938). There 
would appear to be no dispute that appellant would have 
to show that the assertedly libelous statements were libelous 
per se. But inasmuch as appellant has admitted to no 
pecuniary damage, it is difficult to see how libel per se 
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can be made out in this jurisdiction in view of the following 

language of the Meyerson ease: 
“Since no special damages are alleged, the declaration 
is demurrable unless defendant's words are actionable 
as slander per se. To be so actionable, spoken words 
mst ‘import a charge that the party has been guilty 
of a eriminal offense (sic) involving moral turpitude, 
or that the party is infected with a contagious dis- 
temper” or they must be ‘prejudicial in a pecuniary 
sense to a person engaged as a livelihood in a profes- 
sion or trade’.”* (Emphasis supplied) (supra at p. 361) 


In Washington Post Co. v. O'Donnell, 43 App. D.C. 215 
(1915) this Court held that for language to be actionable 
per se a court must find the existence of defamatory words, 
falsely spoken which prejudice a party in his business, 
trade or profession. By the appellant’s own admission 
(Dep. 29 J.A. 12) he was not so prejudiced. 


5S. APPELLANTS ARGUMENT OF RES JUDICATA IS NOT 
EPPLICABLE TO THE FACTS OF THIS PROCEEDING 

In appellant’s final argument, he argues that a ruling 
of a District Court Judge striking matter as scandalous 
in a proceeding, Trustees of the Temple Hill Baptist 
Church v. Frank R. Brasington, et al., in which appellee 
was not a party is binding upon appellee simply because 
he was attorney of record. Appellant further equates 
the standard to be met in determining the existence of 
seandalous matter with the standard to be met in determin- 
ing libel per se. In both these arguments appellant mis- 
reads the law. 


a. The Ruling Striking Matter as Scandalous Is Not Res Judi- 
cata as to Appellee Where Appellee Was Not a Party to 
the Proceeding in Which the Ruling Was Made 


Even were this Court to assume that the issues before 
this Court had already been litigated in the case of Trustees 
of Temple Hill Baptist Church v. Frank K. Brasington, 
the facts clearly indicate that there is no mutuality of 
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parties between the Temple Hill case and the present case 
because defendant-appellee was not a party to the Temple 
Hill Baptist case. The law is clear in this and in other 
jurisdictions that for the defendant-appellee to be bound 
as to ruling of the court in the Temple Hill case, he would 
have to have been a party to that proceeding. As this 
Court said in Green v. Brophy, 71 App. D.C. 299 (1940) : 


‘A decree operates as res judicata only upon parties 
to the action or persons whose interest is represented 
by one of the parties.’’ supra, at 301 n. 1 


b. A Ruling of the District Judge Striking as Scandalous the 
Language Set Out in Count | of the Complaint Was Not a 
Determination of Libel Per Se 


Appellant’s argument that the decision of the trial court 
striking as scandalous the language set forth in Count 1 
of Appellant’s Complaint is based in substance upon the 
fact that certain of the factors which the court takes into 
consideration in determining scandalous material are the 
same or similar to some of the factors which the court 
considers in determining whether or not libel per se exists. 
The significant point, however, is that all the factors which 
the court takes into consideration in determining scandalous 
material are not coextensive with the factors the court 
must consider in determining libel per se. This is quite 
understandable when one considers that if a court finds 
certain language to be scandalous, such language is ordered 
to be stricken; however, if the court finds language to be 
libelous per se, it has ordinarily made a finding of lia- 
bility. It is not suggested that a court would or should 
find statements to be scandalous without good and suf- 
ficient reason, it is suggested that this is still a great dis- 
tance from a finding of libel per se. 


A Court may find that language is scandalous when it 
is unnecessary or irrelevant or criminatory of a person, 
or reflects upon his character or for certain other reasons. 
To find language to be actionable per se a court must 
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find the existence of defamatory words, falsely spoken 
which prejudice a party in his business trade or profession. 
Washington Post Co. v. O'Donnell. 43 App. D.C. 215 (1915). 
Patently to find the first is not necessarily to find the 
second: for, surely, some of the factors necessary for a 
finding of seandal, as listed above, would not justify a 
eourt in finding defamatory words, falsely spoken which 
prejudice a party in his business trade or profession. 
Finally. even assuming the facts set out in Count 1 are 
true, it is not necessary for the court deciding a ‘‘ Motion 
to Strike Scandalous Matter’ to find that the scandalous 
matter prejudices a party in his profession. In fact, an 
examination of Judge Youngdahl’s ‘‘Order striking 
scandalous Matter’? (J.A. 25) will indicate that the court 
used only the most general language and it is impossible 
to determine what factor or factors were decisive. 


CONCLUSION 


All the allegedly libelous statements were contained in 
points and authorities and affidavits filed in this Court 
and are absolutely privileged. Appellant’s action in civil 
conspiracy will not lie when the acts comprising the con- 
spiracy are privileged, where the appellant has not alleged 
specific actions which comprise the conspiracy, and where 
no special damages are claimed. The assertedly libelous 
language could most certainly not be found to be libel per se. 
For the reasons stated herein the judgment of the Court 
below should be affirmed. 
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CLAUDE L. DAWSON, 
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REPLY BRIEF FOR APPELLANT 


1. The “right of fearless advocacy" will not be “unduly | 
restricted" by refusing to extend judicial privilege | 
| 


to matters outside the record. 


Appellee contends under Point 2(a) of his brief that appellant has 
on why pleadings and affidavits should 


not shown a legally significant reas 
be privileged from libel claims and points and authorities should not. 


The reason, which was pointed out in our brief, lies in the distinc- 


tion between what is a part of the record in a case and what is outside 
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the record. This is a distinction which the District Court was careful to 
point out in its Local Rule 9(b), which specifically provides that the 
statement of points and authorities "shall not be a part of the record” 
and further preserves the distinction by requiring that it be a ''separate 
paper.” 


Appellee is correct in saying that judicial privilege exists so that 
there will be no danger "that the right of fearless advocacy will be unduly 
restricted.” We respectfully submit that limiting "'the right of fearless 
advocacy” to the record in the case, and refusing to extend judicial privi- 


lege to matters outside the record, is not an undue restriction. 


It is apparent from his argument that appellee Dawson misappre- 
hends the true nature of the so-called points and authorities. Local Rule 
9(b) of the District Court provides for a statement of "the specific points 
of law and authorities to support the motion.’ The points, then, are sup- 


posed to be points of law, and the authorities are obviously expected to be 


the citations of court decisions or statutes on which the propositions of 
law are based. The applicable rule, therefore, does not justify counsel 
in using points and authorities as a means of making factual allegations 
of any kind, hence it certainly does not justify an attack on the veracity 
of opposing counsel's statements to the court in oral argument in various 


cases. 


Ore further aspect of this question should be considered. The 
points and authorities involved in the First Count were filed by appellee 
Dawson in support of a motion to set aside a default (JA 22-25). Local 
Rule 9(g} of the District Court requires that such a motion "shall be ac- 
companied by a verified answer setting up a defense sufficient if proved 
to bar the claim in whole or in part." Thus, if the alleged half-truths said 
to have been told to the court by appellant West on oral argument consti- 
tuted a proper defense, appellee was not only permitted but he was obli- 
gated to set up this defense by a verified answer. Having failed to set up 


this alleged defense in the proper way by answer, appellee Dawson should 
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not now be heard to say "that the right of fearless advocacy will be un- 
| 
duly restricted" if he is not privileged to libel opposing counsel in his 


points and authorities. 


involve mistakes of fact or inapposite statements 


Appellee's arguments under Point 2(b) of his brief | 
| 
of law. | 


(a; Appellee's counsel misinterprets in one respect appellant's 
affidavit filed in Adams v. Firmin, et al. (JA 27). Appellant West had 
always questioned whether the congregation of Temple Hill Baptist Church 
had authorized the employment of appellee Dawson to prosecute a claim 
on behalf of that church against the District of Columbia Baptist Conven- 
tion. Hence it was Adams, the client of appellee Dawson, and not appel- 
lant, who had alleged that such authorization was given at a meeting of the 
congregation held in September 1958. Appellant obtained an order of the 


court requiring the production of the minutes of that meeting. | The motion 


to enforce full compliance with this order, to which appellee and his client 
| 


responded in such vicious fashion, was simply appellant's insistence on 
the production of the minutes as prepared contemporaneously by the per- 
son who was the church secretary at the time, rather than minutes written 


up at a later date by someone else (JA 26-28). 


(b) Appellee quotes a sentence from appellant's affidavit in Adams 
vy. Firmin, et al. (JA 28), together with the libelous language from appel- 
lee Dawson's points and authorities (JA 4-5, 29), and argues in substance 
that the comparison is inconsistent with an analysis made by appellant 
West on his deposition (JA 11). The mistake here is that West's testimony 
quoted by appellee related to the affidavit of Adams, not the points and 
authorities of appellee Dawson. In any event, the full text of West's testi- 
mony will give a clearer presentation of his meaning than the) portion 


quoted by appellee (JA 11). 


(c) Appellee's contention in footnote 2 to his brief that if the lan- 
guage complained of in the Third Count is actionable (JA 5), then certain 
| 
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testimony by appellant West on his deposition (JA 12) is likewise action- 
able, involves a non sequitur. Appellant West's testimony concerned a 
statement which is the basis for one count in his libel action. The falsity 
of that statement and appellee Dawson's knowledge of this falsity when 
he published the statement are relevant to the action, and appellant's 
testimony is therefore covered by the judicial privilege which appellee 
seeks to invoke in his own defense. But it does not follow from this that 
the language of which West complains and concerning which he testified 


was likewise relevant to the action in which it was filed. 


(a) Appellee’s quotation from McCormack on Evidence of an ex- 


tended passage concerning the standard of conclusiveness to be applied 
to circumstantial evidence has no bearing on the relevancy of these libels 
to the actions in which they were filed. Relevancy is a matter of logical 
relation, which goes to the admissiblity of evidence. The standard of 
conclusiveness involves the weight to be given to admissible evidence. 
As for the quotations from appellant's deposition, again we suggest that 
the Court refer to the text as printed in the Joint Appendix (JA 12). 


(e) Appellee Dawson says, "It is quite true that what is 'logically' 
relevant is not always admissible.” We challenge that statement as applied 
to the question here of the degree of relevance required to bring libel with- 
in the protection of judicial privilege. When this Court pointed out in 
Brown v. Shimabukuro, 73 App. D.C. 194, 195, 118 F.2d 17 (1941), that the 
language complained of there involved matters which might have influenced 
the judge in making his decision, we submit this Court made it plain that 
to be relevant as far as judicial privilege is concerned a libel must be a 
matter in which the judge can properly consider in rendering a decision. 
Itis unthinkable that judicial privilege should be extended to libelous 


matter which is inadmissible in evidence. 


) 


3. The Third Count is good as to appellee Dawson, for | 
he is responsible for the publication of that libel. | 

Appellee is in error when he contends that he can be held respon- 
sible under the Third Count only on the basis of a conspiracy with Adams. 
Appellee admits that he filed Adams' affidavit in the District Court (JA 7). 
This was a publication of the libel contained in the affidavit. Appellee 
Dawson must answer for this overt act, regardless of whether a con- 
spiracy is established. Even if it were true that he could be held respon- 
sible here only on a conspiracy theory, the allegations of the ¢omplaint 
are sufficient and appellant is entitled to the opportunity to develop the 
evidence by discovery (JA 3-6; cf. JA 9). 


4. Appellee's fourth point is based on the ruleasto | 
what constitutes slander per se,which differs from | 
the rule as to what constitutes libel per se. 


Appellee's fourth point is based on a quotation from the) opinion of 


this Court in Meyerson v. Hurlbut, 68 App. D.C. 360, 98 F. 2d 232 (1938), 


as to what spoken words are actionable as slander per se. _ 


However, in the present action we are concerned with written words, 


| 
* * * it must be borne in mind that there is a marked dis- 
tinction between slander and libel, and that many things are 
actionable when written or printed and published which |would 
not be actionable if merely spoken, without avering and proving 
special damage. Pollard v. Lyon, 91 US. 225, 228, 23 |L. Ed. 
308 (1875). | 


Written statements which tend to bring a person into contempt, 
ridicule and disgrade are libelous per se. Lane v. Washington Daily News, 
66 App. D.C. 245, 246, 85 F.2d 822 (1936). We submit that charges against 
appellant, made in papers filed in the District Court where appellant prac- 
tices as an attorney, that he has told the court half-truths in|a pending 
case and in other cases and that he has knowingly made a false statement 


under oath, are well within this definition of libel per se. | 


CONCLUSION 


For the foregoing additional reasons, the judgment of the court 


below should be reversed. 
Respectfully submitted, 


JOSEPH L. NELLIS 


1411 K Street, N.W., Suite 300 
Washington 5, D.C. 


Attorney for Appellant 


